*[A OUr ri

www.thedailystar.net/law

ghts

“ALL CITIZENS ARE EQUAL BEFORE LAW AND ARE ENTITLED TO EQUAL PROTECTION OF LAW” -Article 27 of the Constitution of the People’s Republic of Bangladesh
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Children's right to education is a must

OLI MD. ABDULLAH CHOWDHURY

LL Children have the right to

education, however all the

children in Bangladesh do
not have equal access to educational
facilities. Though poverty is often
referred to as the root cause for not
attending primary schools, there are
several other reasons for the denial of
such basic right of a child. Children
living in haors and chars are mostly
from poorer families and they do not
have adequate access to basic educa-
tion. Children deprived of parental
care are often the worst sufferers of
poverty and deprivation and they
seldom get opportunity to receive
basiceducation.

Constitution is the source of all
laws in Bangladesh and it has been
stated in Article 7 “This Constitution
is, as the solemn expression of the
will of the people, the supreme law of
the Republic, and if any other law is
inconsistent with this Constitution
and other law shall, to the extent of
the inconsistency, be void”. Article 17
of the Constitution of Bangladesh
stipulates that primary education
shall be the responsibility of the State
and the website of Ministry of
Primary and Mass Education
(http://www.mopme.gov.bd/) bears
thistestimony.

Again, ithas been stated in Article
17, “The State shall adopt effective
measures for the purpose of - estab-
lishing a uniform, mass-oriented
and universal system of education
and extending free and compulsory
education to all children to such
stage as may be determined by law”.
Although primary education is free
and compulsory as determined by
law, there is alarge group of excluded
children in different isolated loca-
tionswithin the country.

The access to primary education
in Bangladesh is provided mainly by
the Ministry of Primary and Mass
Education (MOPME). More than
75% schools are controlled by the
MOPME, and around 83% of total
children enrolled in primary level
educational institutions go to these
schools. Similarly, more than 70%
primary teachers are working in the
MOPME controlled schools. It is
clear that government mechanism
could not cover all children.
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Bangladesh has one of the largest primary education systems in the
world. Primary education is recognised as a means of reducing poverty

and improving the quality of life for children. Government, NGOs, civil
society and donor communities need to act collectively in realising the

Apart from constitutional obli-
gation and domestic law,
Bangladesh has not only committed
to achieve MDG and EFA goals, but
also signed and ratified a number of
international humanrights conven-
tions. Among others, Bangladesh is
one of the earliest signatories of the
United Nations Convention of the
Rights of the Child (UNCRC), one of
the most venerated human rights
conventions. It has been stated in
Article 28 of UNCRC “States Parties
recognise the right of the child to
education, and with a view to
achieving this right progressively
and on the basis of equal opportu-
nity, they shall, in particular make
primary education compulsory and
availablefreetoall”.

The purpose of the education has
been stated eloquently in UNCRC.
The convention has provided states
parties guidance on the direction of
education in Article 30. States parties
agree that the education of the child
shall be directed to the development
of the child's personality, talents and
mental and physical abilities to their
fullest potential, as revealed in the
convention. It further emphasises on
the development of respect for
human rights and fundamental
freedoms, and for the principles
enshrined in the Charter of the United
Nations and the development of
respect for the child's parents, his or
her own cultural identity, language
and values, for the national values of
the countryinwhich the childisliving,
the country from which he or she may
originate, and for civilizations differ-
entfromhisorherown.

Moreover, right to education for
everyone has been declared in the
Universal Declaration of Human
Rights (UDHR) too. Ithasbeenstated
in Article 26 of the UDHR, “Everyone
has theright to education. Education
shall be free, at least in the elemen-
tary and fundamental stages.
Elementary education shall be

compulsory. Technical and profes-
sional education shall be made
generally available and higher edu-
cation shall be equally accessible to
allonthebasis of merit”.

Furthermore, the right of children
to education has also been
enshrined in the International
Covenant on Economic, Social and
Cultural Rights (ICESC). It has been
stated in Article 13, “The States
Parties to the present Covenant
recognise that, with a view to achiev-
ing the full realization of this right: (a)
Primary education shall be compul-
sory and available free to all ..."”.
Government of Bangladesh is, there-
fore, accountable to the interna-
tional community as well as people
of the country for ensuring compul-
soryeducation.

Directorate of Primary Educa-
tion (http://www.dpe.gov.bd/)
while conducting Baseline Survey
has revealed an unsatisfactory
situation with regards to internal
efficiency of the primary educa-
tion system and level of wastage.
Baseline shows that the repetition
rates were high in all districts of
Sylhet Division. Similarly, the
repetition rates were higher in all
the Haor areas compared to other
districts of plain areas. Again it is
interesting to note that in hilly
areas the repetition rate was
higher with the exception of
Rangamati.

Non-discrimination is one of the
central themes of all human rights
conventions including the UNCRC,
although all children do not getequal
opportunity. The fundamental aim
of the Second Primary Education
Development Program (PEDP-II)
though is to ensure the quality of
primary education for all children in
Bangladesh, educationists complain
about the problem in design of the
programme itself. The programme
broadly covers government primary
schools, registered non-government
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primary schools (RNGPS) and com-
munity schools though there are
other types of primary schools pro-
viding education to significant num-
ber of children in Bangladesh.
Children from haor, char and hilly
areas do not have equal access to
education and quality of education is
severelylowin thoseareas.
Although teachers are often
blamed for providing poor quality
education, a primary teacher has to
carry out 73 different tasks along-
side teaching, reveals a report pub-
lished by Transparency
International Bangladesh (TIB).
These range from birth registration
to polling duties during elections
and those tasks affect performance

ofteachers.

In the “Briefing Note on Options
for Education Services In the Char
Livelihoods Programme”, it has
been revealed that educational
attainment in the chars is very
limited. Tom Zizys pins down that
half of the population aged 5 years
and over report no education what-
soever, and four out of five report

not completing primary school.
Again, one-third of the students
drop out of school on account of
scarcity of money, and another
quarter for gettingmarried.

Public expenditure on educa-
tion as a percentage of GDP
increased steadily from 1973-80
on an average of 0.9 per cent to 2.4
per cent in 1994-95. Since then
there has been a downward trend
compared to neighbouring coun-
tries. Bangladesh is among the
lowest in the region as its alloca-
tion for education is just over 2%
of GDP.

Dr Shahid Siddiqui of Lahore
School of Economics in his “Fi-
nancing Education and Beyond”

suggests a number of studies
supporting the linkage between
education and development. He
argues, education per se is not
development but can prepare
individuals to enhance their
chances of exploring ways and
means for development.

All the children must be pro-
vided with the opportunity to

explore ways and means for devel-
opment. Children living in haors,
chars and hilly areas must be
provided with this opportunity as
well. Bangladesh has one of the
largest primary education systems
in the world. Primary education is
recognised as a means of reducing
poverty and improving the quality
of life for children. Government,
NGOs, civil society and donor
communities need to act collec-
tively in realising the right to
education of excluded children in
Bangladesh.

The writer is working for Friends In Village
Development Bangladesh (FIVDB).
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Indigenous peoples can
truly live in dignity

Statement by Acting UN High Commissioner for Human Rights Kyung-wha
Kang, and S. James Anaya, the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous people on the International
Day of theWorld's Indigenous People:

This year's International Day of the World's Indigenous People, celebrated
on 9 August, is the first to take place following the landmark adoption of the
UN Declaration on the Rights of Indigenous Peoples by the General Assembly
in September 2007.

The Declaration, which was the culmination of more than two decades of
tireless campaigning by indigenous peoples the drafting was started in 1985
marked asignificant developmentin the protection of theirhumanrights.

The Declaration, approved by an overwhelming majority of UN Member
States, lays down minimum standards for the survival, dignity and well-being
of the world's estimated 5,000 indigenous groups (comprising as many as 370
million individuals). It seeks to address the historical injustices they have faced
by re-affirming their right to be different, and to live peacefully on their own
lands. It also represents a significant contribution to the guiding principles of

justice and dignity championed in the Universal Declaration of Human
Rights, which celebratesits 60th anniversary this year.

However, the adoption of the Declaration on the Rights of Indigenous
Peoples important though itis will not in itself change the everyday lives of
the men, women and children whose rights it champions. For thiswe need the
political commitment of states, international cooperation, and the support
and good will of the public at large, to create and implement a range of
intensely practical programmes, designed and undertaken in consultation
withindigenous peoples themselves.

The Office of the High Commissioner for Human Rights the principal UN
bodyresponsible for the promotion and protection of humanrights -- and the
Special Rapporteur on the situation of human rights and fundamental free-
doms of indigenous people, are committed to working together towards the
realisation of the rights contained in the Declaration, so that increasing num-
bersoftheworld's indigenous peoples can truly livein dignity and peace.

Source: Office of the High Commissioner for Human Rights.

V\"'Exdeleveryday life

Custody of children

SHAH MD. MUSHFIQUR RAHMAN

Unfortunately his father

dies leaving him orphan.
His mother decides to live sepa-
rate from her in-laws and thinks
that Sagar's interests would be
better taken care of by her than
anybody else. But Sagar's paternal
uncle, who is married himself,
thinks Sagar's welfare would best
be served under his guardianship.
This is one of the typical family
disputes that society experiences
everyday. A dispute over guard-
ianship is not only produced by
the incident of death rather
divorce probably accounts for
most numbers of suits on guard-
ianship.

Death and divorce are two of the
most undesirable events in every
society. But these take place and
give rise to some serious issues
including the question of 'custody’
and 'guardianship' of minors.
Today we shall be discussing the
issue of 'custody'. The term
'custody’ is used in more limited
sense that the term 'guardianship'.
'Custody' could be defined as “the
right to have the child live with the
person having such right”. It
basically refers to the right to look
alflt'?(ri pﬁysical wellbeing of the
child.

| SAGAR’ is a kid of five years.

Whoisaminor?

Before getting into the deep, we
should know who comes within the
definition of minor because in
general minors need custody. In
Muslim law the terms majority and
puberty are used interchangeably.
So anybody who steps into the age
of puberty, in other words gains the
physical capacity to father or
mother a child, is entitled to act all
on himself or herself. This way the
age of majority may differ from
person to person. But our statutory
law prescribes eighteen years to be
the age of majority (the Majority Act
1875). For the purpose of marriage
the age of majority for males is
further extended to twenty one
vears (the Child Marriace Restraint

Act1929).

Natural custodian
Firstof all, the custody of an infant
belongs to the mother. In ortho-

living together, the husband can-
not take the child away with him.
On the other hand, the mother
cannot take it away without the

dox Muslim law the mother is
entitled to the custody of her male
child until he attains the age of
seven years and of her female
child until she reaches puberty.
This rule is also supported by our
legal system. Mother's right to
custody remains intact even if she
is divorced by the father of the
child.

Although the mother has the
custody of a child of tender years,
this does not mean that the father
has no rights whatsoever. The
mother is entitled only to the
custody of the 'person' of her
minor child. She is not the natural
guardian, but the father is. Thus,
where the father and mother are

permission of the father, even
during the period when she is
entitled to the custody of the
child.

In the case where the pair lives
separately and the child is in the
custody of mother, the father
should not be prevented from
seeing and visiting his child. The
father's supervision over the child
continues in spite of the child
being under the care of the
mother.

Mother's disqualification
Amotherloses herright to custody
of child in the following circum-
stances:

a) if she marries another per-
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son. But if the person is related to
the child within the prohibited
degrees (child's paternal uncle),
this will not be a disqualification.
Even if she loses her right marry-
ing a stranger, the right revives on
the dissolution of the marriage
either by death or divorce; or

b) if she goes and resides, dur-
ing the subsistence of the mar-
riage, at a distance from the her
husband's place of residence
withoutanyreasonable ground; or

¢) if she is leading an immoral
life; or
d) if she neglects to take proper
care of the child.

If mother is absent or
disqualified

In absence of the mother or if she
is disqualified, the custody of a
child goes to the closest female
relatives in the following order of
priority:

1. Mother's mother;

2.Father'smother;

3.Fullsister;

4. Uterine sister;

5.Consanguinesister;

6. Fullsister's daughter;

7. Uterinessister's daughter;

8. Consanguine sister's daugh-
ter;

9.Maternal aunt

10. Paternal aunt.

If all the above female relations
fail, custody goes to the following
malerelations in order of priority:

1.Thefather;

2. Nearest paternal grandfa-
ther;

3.Fullbrother;

4. Consanguine brother and
other paternal relations.

Father's turn
The father is naturally entitled to
the custody of a boy over seven
years of age and a girl who has
attained puberty.

The writer is advocate, member of Dhaka Bar
Association.
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Politics and our
Constitution

DR. BELAL HUSAIN Joy

The Constitution of Bangladesh is a product of the Liberation Struggle so
to say. Soon after the independence, Bangabandhu Sheikh Mujibur
Rahman expressed his desire to get the constitution drafted for the new
born country at its earliest. Only within eleven months, on 4th November
1972, the final draft of the constitution of Bangladesh incorporating accu-
mulated experience of the available modern constitutions was finalised.
Considering the Constitutional history of India and Pakistan, when such a
vast work of great importance was completed within a limited time, obvi-
ously it could not go through required in-depth research. Most of the
provisions have been substantially borrowed from world constitutions
especially from the South East Asian countries, although it has a number
ofdistinctfeatures.

The faults, potential ineffectiveness and unworkable provisions were
hardly discussed in the Parliament on or before the day the Constitution of
Bangladesh came into being. Then in the name of adapting provisions into
the constitution, the politicians in power as and when felt necessary
amended the Constitution, mostly either for their own protection or for
their personal benefits instead of national interest. Perhaps realising the
drawbacks, the Army Chief, General Moeen U Ahmed, said in a seminar on
July 10, 2007, that “We need reform, we need a review of our constitution
and let the parliament come and take over their responsibility and correct
the constitution.” From such statement, it appears that we have problems
with our politics and defects in our constitution. Hence, the politics and
the constitution both must undergo a process of reform and review, to
protect the people from those who become rulers through wicked means
as stated by Niccolo Machiavelliin his book The Prince.

The process of 1/11 is a judicial cum administrative one of reforming
politics, with ultimate aim of handing over the power to honest and com-
petent people's representatives, establishing democracy, freeing the
society from corruption, crime and mal-administration. The constitu-
tion, being the supreme law of the land, should have been up-dated to
cater for today's needs and aspirations, which our parliaments, our gov-
ernments and our judiciary, till 1/11, drastically failed to do. This is why
our politics is highly confronted with constant chaos, confusion and
conflict. Although the Constitutionis the will ofthe people butits suprem-
acy is in question today. The people from all over the country helplessly
witnessed shameless amendments made to the constitution for personal,
group or party interest, again and again. During the political crisis,
Constitutional provisions were misinterpreted by party politicians and
party professionals and even the party lawyers to their favour. Having no
other alternative, in the interest of security and safety, peace and stability
of our country, proclamation of emergency was inevitable.

From some quarters, questions did arise of abrogating the
Constitution. The constitution has assigned or distributed separate pow-
ers of the Republic to three individual organs, no one organ can encroach
upon the other organs. Butin practice, atleast during the last three tenures
of the governments, the Executive organ was found to dominate over the

wqzwrs B Mo wyene
wity, fsm ¢ wom fooe T
3y TTwE oyt oewe «dy wir=few)

Parliament and the Judiciary. There were no checks and balances. As a
result, no one of the organs could effectively work either for the people or
for the Republic, causing conflicts in politics, in the society, in economy,
which ultimately led to today's political crisis. In upholding the
Constitution, the caretaker government (CG) took a bold step to finally
separate the Judiciary from the Executive, and the Judiciary acted immedi-
ately and put the law into action to deliver fair justice to the accused, liti-
gants and complainants.

The Indian Constitution has been reviewed at least eight times; our
parliamentarians never gave any thought of doing so. The reviewing pro-
cess could have been carried out by forminga "Constitution Commission"
with independent specialized law-makers and lawyers, who would read
the constitution religiously. The Commission could have its own research
cell to re-consider every single provision of the constitution, to up-date, to
amend, to fit to the modern democracy, finally to recommend to the
Parliament to consider review of the required provisions of the constitu-
tion. During the last decade or so, the nation suffered from severe short-
age of honest and competent leadership, in the traditional dynastic sys-
tem one replaced another. Statesmanship among the politicians did not
grow either.

Reforming process within the political parties is underway, but real
intellects and educated personalities with honesty and competence are
hardly seen as yet. Time has come, party leaderships may change more
frequently until the right man is found to lead the nation. Such screening
process was also experienced by the French until 1958. We, in Bangladesh,
desperately need statesmen with competence and patriotism to rescue
this generation from constitutional and political crisis and serve the gen-
erations to come. May be more and more think tank organizations are
needed to concentrate on specialized areas of the society, economy, and
politics to create public awareness, remove inequality from society,
decentralise the administration, establish effective rule of law, improve
quality of MPs and increase effectiveness of parliamentary standing com-
mittees; finally to install a modern democracy giving due respect to the
supreme law of the land -- the Constitution.

The writer is a Barrister.
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