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I. Opening words 

Following wrapping up of trial that took place in presence of Muhammad 

Kamaruzzaman who has been arraigned of internationally recognized crimes i.e. crimes 

against humanity perpetrated in 1971 in the territory of Bangladesh, during the War of 

Liberation, this Tribunal (ICT-2) [a domestic judicial forum constituted on 22 March 

2012 under the International Crimes (Tribunals) Act, 1973] is sitting today to render its 

unanimous Judgement. This is the third case in which we are going to deliver our 

verdict.  

 

It would not be out of place to mention, with full appreciation, that at all segments of 

proceedings the prosecution and the defence have made scholarly performance in 

presenting their valued arguments especially on legal aspects by referring citations on 

the evolved jurisprudence. Predictably their commendable effort has stirred us to 

address and resolve the legal issues involved in the case, together with the factual 

aspects as well. We take the occasion to appreciate and value their worthy venture.  

 

In delivering the verdict we deem it indispensable in highlighting some issues, in 

addition to legal and factual aspects, relating to historical and contextual background, 

characterization of crimes, commencement of proceedings, procedural history 

reflecting the entire proceedings, charges framed, in brief, and the laws applicable to 

the case for the purpose of determining culpability of the accused. Next, together with 

the factual aspects we have made effort to address the legal issues involved, mostly by 

reiterating the views this Tribunal [ICT-2] has rendered in the case of Chief prosecutor 

v. Abdul Quader Molla [ICT-BD Case No. 02 of 2012 Judgment: 05 February 2013, 

paragraph nos.80-136] with necessary addition and then discussed and appraised 

evidence adduced in relation to charges separately and in conclusion have penned our 

finding on alleged culpability of the accused.    

 

Now, having regard to section 10(1) (j), section 20(1) and section 20(2) of the 

International Crimes (Tribunals) Act, 1973[Act No. XIX of 1973] this ‘Tribunal’ 

known as International Crimes Tribunal-2 (ICT-2) hereby renders and pronounces the 

following unanimous judgment.  
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II. Commencement of proceedings 

1. On 18 December 2011, the Prosecution filed the ‘formal charge’ in the form of 

petition as required under section 9(1) and Rule 18(1) of the Rules of Procedure 2012 

[ICT-2] against accused Muhammad Kamaruzzaman. After providing due opportunity 

of perpetration to accused, the Tribunal [ICT-1] , under Rule 29(1) of the Rules of 

Procedure [hereinafter referred to as ‘ROP’], took cognizance of offences as mentioned 

in section 3(2) (a)(b)(g)(h) of the Act of 1973.  The Tribunal [ICT-2], after hearing both 

sides and on perusal of the formal charge, documents and statement of witnesses 

framed seven charges relating to the commission of ‘crimes against humanity’ as 

specified in section 3(2)(a) of the Act of 1973 or in the alternative for ‘complicity in 

committing such crimes’ as specified in section 3(2)(a)(g)(h) of the said Act . The 

charges so framed were read out and explained to the accused Muhammad 

Kamaruzzaman in open court when he pleaded not guilty and claimed to be tried and 

thus the trial started.  

 

III. Introductory Words 

2. International Crimes (Tribunals) Act, 1973 (the Act XIX of 1973)[hereinafter 

referred to as ‘the Act of 1973] is an ex-post facto domestic legislation enacted in 1973 

by our sovereign parliament and after significant updating the ICTA 1973 through 

amendment in 2009, the government has constituted the Tribunal ( 1st Tribunal)  on 25 

March 2010 . The 2nd Tribunal has been set up on 22 March 2012.  

 

3. There should be no ambiguity that even under retrospective legislation (Act XIX 

enacted in 1973) initiation to prosecute crimes against humanity, genocide and system 

crimes committed in violation of customary international law is fairly permitted.  

 

4. Bangladesh Government is a signatory to and has ratified the International Covenant 

for Civil and Political Rights (ICCPR), along with its Optional Protocol. It is crucial to 

state that the provisions of the ICTA 1973 [(International Crimes (Tribunals) Act, 

1973] and the Rules framed there under offer adequate compatibility with the rights of 

the accused enshrined under Article 14 of the ICCPR. The 1973 Act of Bangladesh has 
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the merit and means of ensuring the standard of safeguards recognised universally to be 

provided to the person accused of crimes against humanity. 

 

IV. Jurisdiction of the Tribunal 

5. The Act of 1973 is meant to prosecute, try and punish not only the armed forces but 

also the perpetrators who belonged to ‘auxiliary forces’, or who committed the offence 

as an ‘individual’ or a ‘group of individuals’ or ‘organisation’[as amended with effect 

from 14.7.2009] and nowhere the Act says that without prosecuting the ‘armed forces’ 

(Pakistani) the person or persons having any other capacity specified in section 3(1) of 

the Act of 1973 cannot be prosecuted. Rather, it is manifested from section 3(1) of the 

Act of 1973 that even any person (individual), if he is prima facie found accountable 

either under section 4(1) or 4(2) of the Act of 1973 for the perpetration of offence(s), 

can be brought to justice under the Act.  Thus, the Tribunal set up under the Act of 

1973 which is absolutely domestic Tribunal is meant to try internationally recognised 

crimes committed in violation of customary international law during the war of 

liberation in 1971 in the territory of Bangladesh. Merely for the reason that the Tribunal 

is preceded by the word “international” and possessed jurisdiction over crimes such as 

Crimes against Humanity, Crimes against Peace, Genocide, and War Crimes,  it will be 

mistaken to assume that the Tribunal must be treated as an ‘‘International Tribunal’’. 

V. Brief Historical Background 

6. Atrocious and dreadful crimes were committed during the nine-month-long war of 

liberation in 1971, which resulted in the birth of Bangladesh, an independent state and 

the motherland of the Bengali nation. Some three million people were killed, nearly 

quarter million women were raped and over 10 million people were forced to take 

refuge in India to escape brutal persecution at home, during the nine-month battle and 

struggle of Bangalee nation. The perpetrators of the crimes could not be brought to 

book, and this left a deep scratch on the country's political awareness and the whole 

nation. The impunity they enjoyed held back political stability, saw the rise of 

militancy, and destroyed the nation's Constitution. 
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7. The history goes on to portray that in the general election of 1970, the Awami 

League under the leadership of Bangabandhu Sheikh Mujibur Rahman became the 

majority party of Pakistan. But defying the democratic norms Pakistan Government did 

not care to respect this overwhelming majority. As a result, movement started in the 

territory of this part of Pakistan and Bangabandhu Sheikh Mujibur Rahman in his 

historic speech of 7th March, 1971, called on the Bangalee nation to struggle for 

independence if people’s verdict is not respected. In the early hour of 26th March, 

following the onslaught of “Operation Search Light” by the Pakistani Military on 25th 

March, Bangabandhu declared Bangladesh independent immediately before he was 

arrested by the Pakistani authorities. 

 

8. The massacres started with planned and organized atrocity called “Operation 

Searchlight,” which was designed to disarm and liquidate Bengali policemen, soldiers 

and military officers, to arrest and kill nationalist Bengali politicians, soldiers and 

military officers, to arrest and kill and round up professionals, intellectuals, and 

students (Siddiq 1997 and Safiullah 1989). Afterwards, actions in concert with its 

local collaborator militias, Razakar, Al-Badar and the key pro-Pakistan political 

organisation Jamat E Islami (JEI) were intended to stamp out the Bengali national 

liberation movement and to mash the national feelings and aspirations of the Bangalee 

nation. 

 

9. The Pakistan government and the military formed number of auxiliary forces such as 

the Razakars, the Al-Badar, the Al-Shams, the Peace Committee etc, essentially to act 

as a team with the Pakistani occupation army in identifying and eliminating all those 

who were perceived to be pro-liberation, individuals belonging to minority religious 

groups especially the Hindus, political groups belonging to Awami League and 

Bangalee intellectuals and unarmed civilian population of Bangladesh.  

 

10. Jamat E Islami (JEI), as an organization, substantially contributed in creating the 

para-militia forces (auxiliary force) for combating the unarmed Bangalee civilians, in 

the name of protecting Pakistan. Al- Badar is believed to have been the ‘action section’ 

of Jamat-e-Islami, carefully organised after the Pakistani crackdown last March [Fox 
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Butterfield in the New York Times- January 3, 1972: Source: Bangladesh Documents 

Vol. II Ministry of External Affairs New Delhi]. Incontrovertibly, the way to self-

determination for the Bangalee  nation was strenuous, swabbed with enormous blood, 

strive and sacrifices. In the present-day world history, conceivably no nation paid as 

extremely as the Bangalee nation did for its self-determination.  

 

VI. Brief account of the Accused  

11. Accused Muhammad Kamaruzzaman son of late Insan Ali Sarker of village-

Mudipara Police Station- Sherpur Sadar District- Sherpur at present House No. 105, 

Road No. 4, Block No. F, Section-11, Journalists Residential Area, Police Station 

Pallabi, Dhaka Metropolitan Police,[DMP],  Dhaka was born on 04.07.1952. According 

to prosecution, in 1967 while he was a student of class X of Sherpur GKM Institution 

he started student politics as a supporter of Islami Chatra Sangha [ICS]. He was the 

secretary of ICS, Jamalpur Ashek Mahmud Degree College hall unit, while he was 

student of degree class. He contested in college student sangsad against the post of 

Assistant Cultural Secretary but could not succeed. At the end of 1970 he was assigned 

with the charge of president, Islami Chatra Sangha [ICS] of greater Mymensingh. 

Accused Kamaruzzaman was holding the post of office secretary, of Islami Chatra 

Sangha of the then East Pakistan.  It is alleged that the accused Muhammad 

Kamaruzzaman, in 1971, as the president of Islami Chatra Sangha, greater 

Mymensingh played the role of a key organizer in formation of Al-Badar Bahini with 

the selected students of Ashek Mahmud College belonging to Islami Chatra Sangha. It 

is also alleged that within a month, under the leadership of Kamaruzzaman, all the 

students belonging to Islami Chatra Sangha of greater Mymensingh, were absorbed to 

Al-Badar bahini and they received summary training.  He allegedly being in close 

association with the Pakistani army, actively aided, abetted, facilitated and substantially 

contributed in committing dreadful atrocities during the War of Liberation in 1971 in 

the territory of greater Mymensingh. 

 

VII. Procedural History.  

12. At pre-trial stage, on an application under Rule 9(1) of the Rules of Procedure 

initiated by the Chief Prosecutor Muhammad Kamaruzzaman was shown arrested 
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/detained as an accused before the Tribunal. Accordingly, since 02.10.2010 the accused 

Muhammad Kamaruzzaman has been in custody in connection with the case before us. 

 

13. Finally, the Chief Prosecutor submitted the Formal Charge under section 9(1) of the 

Act on 11.12.2011. But on considering it the Tribunal directed the prosecution, in 

exercise of its inherent power given under Rule 46A of the ROP, by its order dated 

28.12.2011 to submit it afresh in an arranged and systematic form. 

14. Accordingly, the prosecution  re-submitted  the ‘formal charge’ on 15.01.2012 

alleging that the accused as a potential member and a key  organizer of the Al-Badar 

Bahini (i.e. auxiliary force) as well as a leading official of the  Islami Chatra Sangha  or  

member of a group of individuals had committed the offences of crimes against 

humanity, in different places of greater Mymensingh  and also  had conscious 

complicity to commit such crimes as specified in section 3(2)(a)(g)(h) of the Act, 

during the period of War of  Liberation in 1971.  

 

15. The Tribunal, considering the Formal Charge and documents submitted therewith, 

having found prima facie case, took cognizance of offences against the accused 

Muhammad Kamaruzzaman on 31.1.2012.   

16. The Tribunal-1, on application filed by the Chief Prosecutor ordered for 

transmission of the case record to this Tribunal-2 under section 11A (1) of the Act, for 

expeditious trial and disposal of the case by an order dated 16.4.2012.  

 

17. This Tribunal, thereafter, received the case record on 29.4.2012. Earlier, the case 

was at stage of hearing the charge framing matter. Thus, this Tribunal had to hear the 

matter afresh as required under section 11A (2) of the Act.  

18. The Tribunal-2, on consideration of deliberations made by both sides and the 

formal charge together with the materials and statement of witnesses submitted by the 

prosecution, finally framed as many as 07 charges against the accused Muhammad 

Kamaruzzaman on 04th June 2012 which were read over and explained to the accused, 

in open court, to which he pleaded not guilty and claimed to contest the charges so 

framed.  
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19. Thereafter, the prosecution after placing its opening statement on 02.7.2012 as 

required under section 10(1)(d) of the Act of 1973 started adducing witnesses from 

15.7.2012. However, prosecution adduced and examined in all 18 witnesses including 

Investigating Officer and two seizure witnesses.  Three women witnesses have been 

permitted to depose in camera under section 10(4) of the Act of 1973, as prayed by the 

prosecution  

20. Defence, however, adduced and examined in all 05 witnesses form the list 

submitted under section 9(5) of the Act of 1973. They have been examined from 

06.3.2013 to 21.3.2013 [05 working days]. Of five witnesses D.W.3 has proved some 

documents and books which have been duly marked as exhibits. 

21. The learned Chief Prosecutor Mr. Golam Areif Tipu started summing up of its case 

on 24.3.2013 and concluded it on 31.3.2013, being assisted by the Prosecutors Mr. 

Syed Haider Ali, Mr. A.K.M Saiful Islam, Ms. Nurjahan Mukta and Ms. Tureen Afroz. 

Prosecutor Mr. A.K.M Saiful Islam advanced argument of factual aspects while Mr. 

Syed Haider Ali and Ms. Tureen Afroz made effort to lay some significant legal issues 

involved by citing decisions.   

 

22. Mr. Abdur Razzak, the learned senior counsel for the defence started summing up 

of defence case on 03.4.2013 and continued for two more days.  The learned defence 

counsel first reiterated his submission that he advanced in the earlier case [Chief 

Prosecutor v. Abdul Quader Molla: ICT-BD Case No. 02 of 2012, Judgment 5 February 

2013] in relation to some legal issues adding submission on ‘hearsay evidence’, 

‘complicity’ and ‘inconsistencies’  occurred in testimony, by citing decisions from 

adhoc tribunals and ICC. 

VIII. Applicable laws 

23. The proceedings before the Tribunal shall be guided by the International Crimes 

(Tribunals) Act 1973, the Rules of Procedure 2012 formulated by the Tribunal under 

the powers given in section 22 of the Act. Section 23 of the Act of 1973 prohibits the 

applicability of the Code of Criminal Procedure, 1898 and the Evidence Act 1872. 

Tribunal is authorized to take judicial notice of fact of common knowledge which is not 
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needed to be proved by adducing evidence [Section 19(4) of the Act]. The Tribunal 

may admit any evidence [Section 19(1) of the Act]. The Tribunal shall have discretion 

to consider hearsay evidence by weighing its probative value [Rule 56(2)]. The defence 

shall have liberty to cross-examine prosecution witness on his credibility and to take 

contradiction of the evidence given by him [Rule 53(ii)]. Cross-examination is 

significant in confronting evidence.  

 

24. The Act of 1973 provides right of accused to cross-examine the prosecution 

witnesses.  The Tribunal may receive in evidence statement of witness recorded by 

Magistrate or Investigation Officer only when the witness who has subsequently died or 

whose attendance cannot be procured without an amount of delay or expense which the 

Tribunal considers unreasonable [Section 19(2) of the Act]. But in the case in hand no 

such statement of witness has been received despite prayer on part of the prosecution. 

The defence shall have right to cross-examine prosecution witnesses.  

 

IX. The Universally Recognised Rights of Accused Ensured by the Act of 
1973 

25. The Tribunal [ICT-2] has been established to protect universally recognized human 

rights of victims by bringing the ‘untouchables’—individuals who are alleged to have 

committed crimes  1971 in grave breach of customary international law, in 1971 but 

had been shielded from prosecution---to justice. However, the Tribunal is quite 

conscious in fulfilling fair trial requirements. Ensuring rights of accused is a pertinent 

issue involved in any criminal trial. Fair trial concept stems from the recognized rights 

of accused.  

 

26. The Tribunal [ICT-2], a domestic judicial forum composed of two Judges of 

Supreme Court of Bangladesh and a judge who is qualified to be a judge of Supreme 

Court of Bangladesh, has been constituted under a valid legislation enacted in 

sovereign Parliament, is obliged to guarantee the rights of the accused. The 

fundamental and key elements of fair trial are (i)Right to disclosure (ii)  public hearing 

(iii) presumption of innocence (iv) adequate time to prepare defence (v) expeditious 

trial (vi) right to examine witness (vii) right to defend by engaging counsel. All the 
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rights including these ones have been provided to the accused so that the fair trial 

requirements are satisfied.  

27. Both parties were afforded adequate time in conducting their respective case. The 

principle of equality of arms means that the Prosecution and the Defence must be equal 

before the Tribunal. Keeping the notion in mind the Tribunal was mindful in providing 

every practicable facility it was capable of granting under the Rules and the Act of 

1973 when faced with a request by either party for assistance in presenting its case.  

 

28. The ICT-2 guarantees the required procedural protections of the accused’s right to 

fair trial both in pre-trial phase and during trial as well. The Act of 1973 and the Rules 

[ROP] framed there under are explicitly compatible with the fair trial concept as 

contained in the ICCPR.  

 

29. Therefore, it will be evident from procedural account [ as described in the full text 

of the Judgement]  that the Act of 1973 does indeed adhere to most of the rights of the 

accused enshrined under Article 14 of the ICCPR. However, from the aforementioned 

discussion it reveals that all the key rights have been adequately ensured under the 

International Crimes (Tribunals) Act, 1973 and we will find that those fairly correspond 

to the ICCPR. 

X. Universally Recognised Rights of Victims 

30. The Tribunal notes that without fixing attention only to the rights of defence, 

recognised responsiveness also to be provided to the rights of victims of crimes as well. 

The victims of systematic and organised diabolical atrocities committed in 1971 within 

the territory of Bangladesh in violation of customary international law need justice to 

heal. Bangladesh considers that the right to remedy should also belong to victims of 

crimes against humanity. It is also to be kept in mind together with the rights of 

accused, for rendering justice effectively. Besides, the State has an obligation to 

remedy serious human rights violations. Bangladesh recognizes Article 8 of the 

Universal Declaration of Human Rights [UDHR] and Article 2(3) of the International  
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Covenant of Civil and Political Rights [ICCPR] which ensure the right to an effective 

remedy for the violation of human rights. 

 

XI. Summing up of cases 

a. Summing up of the Prosecution 
 

31. Mr. Golam Areif Tipu, the learned Chief Prosecutor, started summing up of its own 

case on 24 March 2013. At the outset, in his introductory presentation, the Chief 

Prosecutor submitted that prosecution and trial of persons accountable for the horrific 

atrocities committed during the War of Liberation 1971 within the territory of 

Bangladesh is the demand of the nation to come out from the culture of impunity and 

also to provide redress the sufferings caused to the millions of victims and their 

relatives.  

 

32. Next, Mr. A.K.M Saiful Islam, the learned Prosecutor, in continuation of the 

presentation made by the learned Chief Prosecutor,  submitted that in furtherance of  

‘operation search light’ atrocities had been committed in greater Mymensingh and also 

through out Bangladesh. The accused has been indicted for committing criminal acts 

forming part of systematic attack that resulted in the commission of the offences of 

crimes against humanity, as listed in 07 charges framed.  As the chief organiser of Al-

Badar in greater Mymensingh and also as a commander of Al-Badar camps set up at 

Sherpur town and Mymensingh town accused Muhammad Kamaruzzaman had acted in 

the capacity of ‘superior’ of the Al-Badar force and was actively concerned with many 

other atrocities which are beyond charges but have been revealed from narrative made 

by the witnesses, particularly P.W.1, P.W.2.   

 

33. It has been further submitted that the accused Muhammad Kamaruzzaman had 

acted as the commander of two camps----one in Mymensingh town and another in 

Sherpur town and thereby he actively assisted the members of Al-Badar in carrying out 

criminal activities directed against civilian population. Being the ‘superior’ of the 

perpetrator Al-Badars, the accused also incurred ‘civilian superior responsibility’.  
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34. It has been further submitted by the prosecutor that the defence could not impeach 

what the witnesses have stated on relevant material facts, in any manner. Mere 

inconsistency occurred in their statement made before the Tribunal does not render the 

entire part of their testimony unreliable.   

 

35. Apart from legal argument on ‘hearsay evidence’, inconsistencies in witnesses’ 

testimony’, ‘complicity’ and some other pertinent legal aspects Mr. Abdur Razzak, the  

learned senior defence counsel has made a thorough effort in making argument on 

factual aspects, by drawing attention to the evidence  adduced by the prosecution.  

 

36. As regards charges framed against the accused, Mr. Abdur Razzak, the learned 

senior counsel for the defence has mainly contended that the hearsay evidence of 

prosecution witnesses suffers from glaring inconsistencies. It has not been corroborated 

by other evidence. Inconsistencies between statements of two witnesses by itself 

renders them unreliable and tutored.  

XII. The way of adjudicating the charges  

37. The evidence produced by both parties in support of their respective case was 

mainly testimonial. Some of prosecution witnesses allegedly directly experienced the 

dreadful events they have narrated in court and that such trauma could have an impact 

on their testimonies. Some of witnesses were allegedly kept detained at the Al-Badar 

camps which provided them alleged occasion to experience the criminal activities 

carried out by the camps and the accused.  However, their testimony seems to be 

invaluable to the Tribunal in its search for the truth on the alleged atrocious events that 

happened in 1971 war of liberation directing the Bangalee civilian population, after 

duly weighing value, relevance and credibility of such testimonies.  

 

38. Despite the indisputable atrociousness of the crimes committed during the war of 

liberation in 1971 in collaboration with the local perpetrators, we require to examine 

the facts constituting offences alleged and complicity of the accused therewith in a 

most dispassionate manner, keeping in mind that the accused is presumed innocent. In 
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this regard the Tribunal (ICT-2) recalls the provisions contained in section 6(2A) of the 

Act of 1973.   

 

39. It is to be noted that in particular when the Tribunal acts on hearsay evidence, it is 

not bound to apply the technical rules of evidence. Rather the Tribunal is to determine 

the probative value of all relevant evidence admitted. Hearsay evidence, in a trial under 

the Act of 1973, is not inadmissible per se, but that such evidence should be considered 

with caution and if it carries reasonable probative value. 

 

40. Admittedly, the accused has been indicted for the crimes committed in violation of 

customary international law and thus this Tribunal shall not be precluded from 

borrowing guidance from the jurisprudence evolved to characterize the offences alleged 

as crimes against humanity. 

 

XIII. Addressing legal issues agitated  

41. Before we enter into the segment of our discussion on adjudication of charges we 

deem it convenient to address and resolve the legal issues agitated during summing up 

of cases of both parties. It appears that the learned senior counsel for the defence, at the 

beginning of summing up of case, has submitted that he did not intend to reiterate 

argument that he made on the legal issues which have been resolved in the case of The 

Chief Prosecutor v. Abdul Quader Molla [ICT-BD Case No. 02 of 2012: ICT-2: 05 

February 2013] and thus urged to consider and adopt the argument he made in the case 

of The Chief prosecutor v. Abdul Quader Molla [ ICT-BD case No. 02 of 2012, 

Judgment 05 February 2013] in relation to legal aspects.  

 

42. In reply to these legal contentions, Mr. Syed Haidar Ali the learned Prosecutor also 

submitted that already this Tribunal[ICT-2] has resolved these issues by giving its 

findings and as such he urged to adopt the submission made by the prosecution in the 

case of Chief Prosecutor v. Abdul Quader Molla  [ICT-BD case No. 02 of 2012, 

Judgment 5 February 2013].  
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(i) Does Unexplained Delay frustrate prosecution case? 

43. In light of our reasoned view on the issue of delayed prosecution, in the case of 

Chief Prosecutor v. Abdul Quader Molla [ICT-BD Case No. 02 of 2013, Judgment, 

05 February 2013] we consider it expedient to reiterate our earlier deliberations and 

finding, on the issue, in brief. Admittedly, from the point of morality and sound legal 

dogma, time bar should not apply to the prosecution of human rights crimes. Neither 

the Genocide Convention of 1948, nor the Geneva Conventions of 1949 contain any 

provisions on statutory limitations to war crimes and crimes against humanity. Criminal 

prosecutions are always open and not barred by time limitation. 

 

44. We have already given our observation in the case of The Chief Prosecutor v. 

Abdul Quader Molla [ICT-BD Case No. 02 of 2012: ICT-2: 05 February 2013] that 

indubitably, a prompt and indisputable justice process cannot be motorized solely by 

the painful memories and aspirations of the victims. Indeed it requires strong public and 

political will together with favourable and stable political situation. Mere state inaction, 

for whatever reasons, does not render the delayed prosecution readily frustrated and 

barred by any law. 

 

45. Crimes against humanity and genocide, the gravest crime never get old and that the 

perpetrators who are treated as the enemies of mankind will face justice. Justice 

delayed is no longer justice denied, particularly when the perpetrators of core 

international crimes are brought to the process of justice. We disagree with the 

submission extended by the learned defence counsel that unexplained inordinate delay 

in bringing prosecution, leads accused’s acquittal.  

46. However, there can be no recognised hypothesis to insist that such a ‘system crime’ 

can only be pursued within a given number of years.  Therefore, delayed prosecution 

does not rest as a clog in prosecuting and trying the accused and creates no 

mystification about the atrocities committed in 1971.  

 

(ii) Legislative Intention in enacting the Act of 1973 and subsequent incorporation 
of  ‘Individual’ or group of individuals’ to the Act by amendment of the Act in 
2009 
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47. By drawing attention to the Parliamentary debate dated 13 July 1973 on the issue of 

passing the Bill for promulgating the International Crimes (Tribunals) Act 1973, the 

learned senior counsel for the defence advanced his argument in the case of Abdul 

Quader Molla that pursuant to the above debate eventually the Act of 1973 was enacted 

on 20 July 1973 after bringing first amendment of the Constitution on 15 July 1973.  

 

48. Defense’s stand on this legal issue, as already argued in the case of Abdul Quader 

Molla[ ICT-BD Case No. 02 of 2012, Judgement 05 February 2013] was that  the Act 

of 1973 and first amendment of the constitution will go to show that intention of the 

framers of the legislation was to prosecute and try the 195 listed war criminals of 

Pakistan armed force and not the civilians as the phrase ‘including any person’ was 

replaced by the phrase ‘any person’ belonging to armed force or auxiliary force. The 

first amendment of the constitution was brought so that no ‘civilian person’ could be 

prosecuted and tried under the Act of 1973.  

 

49. Till 2009 the Act of 1973 was dormant and no Tribunal was constituted under it. 

Pursuant to the ‘tripartite agreement’ of 1974, 195 listed war criminals of Pakistani 

armed force were allowed to evade justice which was derogatory to jus cogens norm. 

The history says, for the reason of state obligation to bring the perpetrators responsible 

for the crimes committed in violation of customary international law to justice and in 

the wake of nation’s demand the Act of 1973 has been amended for extending 

jurisdiction of the Tribunal for bringing the local perpetrator to book if he is found 

involved with the commission of the criminal acts constituting offences as enumerated 

in the Act of 1973 even in the capacity of an ‘individual’ or member of ‘group of 

individuals’ . 

 

50. We are to perceive the intent of enacting the main Statute together with fortitude of 

section 3(1) of the Act. At the same time we cannot deviate from extending attention to 

the protection provided by the Article 47(3) of the Constitution to the Act of 1973 

which was enacted to prosecute, try and punish the perpetrators of atrocities committed 

in 1971 War of Liberation.  
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51. The legislative modification that has been adopted by bringing amendment in 2009 

has merely extended jurisdiction of the Tribunal for bringing the perpetrator to book if 

he is found involved with the commission of the criminal acts even in the capacity of an 

‘individual’ or member of ‘group of individuals’. 

 

52. The right to move the Supreme Court for calling any law relating to internationally 

recognised crimes in question by the person charged with crimes against humanity and 

genocide has been taken away by the provision of Article 47A(2)  of the Constitution. 

Since the accused has been prosecuted for offences recognised as international crimes 

as mentioned in the Act of 1973 he does not have right to call in question any provision 

of the International Crimes (Tribunals) Act 1973 or any of amended provisions thereto. 

 

53. Thus, we hold that the contention raised by the defence is of no consequence to the 

accused in consideration of his legal status and accordingly the defence objection is not 

sustainable in law, particularly in the light of Article 47(3) and Article 47A(2) of the 

Constitution. 

 

(iii) Tripartite Agreement and immunity to 195 Pakistani war criminals 

54. We may recall the argument advanced by the learned senior defence counsel, on 

this legal issue, advanced in the case of Abdul Quader Molla [ ICT-BD case No. 02 of 

2012, Judgment 05 February 2013]  that pursuant to the ‘tripartite agreement’ dated 

09.4.1974, 195 listed war criminals belonging to Pakistani armed force have been given 

clemency. Thus the matter of prosecuting and trying them under the Act of 1973 ended 

with this agreement. The local perpetrators who allegedly aided and abetted the 

Pakistani occupation armed force in committing atrocities including murder, rape, arson 

the government enacted the Collaborators Order 1972. 

 

55. It is to be noted that the Tribunal has already resolved this issue by giving its 

reasoned finding, in the case of Chief Prosecutor v. Abdul Quader Molla[ ICT-BD Case 

No. 02 of 2012 Judgement, 05 February 2013]. Therefore instead of making discussion 

in detail we prefer to reiterate our earlier deliberations with some addition, on this 

issue. First we reiterate that it is not good enough to say that no ‘individual’ or member 
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of ‘auxiliary force’ as stated in section 3(1) of the Act of 1973 can be brought to justice 

under the Act for the offence(s) enumerated therein for the reason that 195 Pakistani 

war criminals belonging to Pak armed force were allowed to evade justice on the 

strength of ‘tripartite agreement’ of 1974. 

 

56. Besides, a closer look at the repatriation process of 195 Pakistani War Criminals 

[tripartite agreement] suggests that the political direction of the day had to put on hold 

the trial process at that time, but intended not to terminate the option of any future trial. 

The Tripartite Agreement visibly mentioned Bangladesh’s position on the 195 Pakistani 

War Criminals in the Article 13 of the agreement which is as below:  

“There was universal consensus that persons charged 

with such crimes as 195 Pakistani prisoners of war 

should be held to account and subjected to the due 

process of law”.  

 57.  However, the Article 15 of the tripartite agreement says:  

“Having regard to the appeal of the Prime Minister of 

Pakistan to the people of Bangladesh to forgive and forget 

the mistakes of the past” Government of Bangladesh had 

decided not to proceed with the trials as an act of clemency. 

 

58. Thus the scope of clemency is evidently limited to Bangladesh’s decision on not to 

try them here. Rather, it keeps the option open for trial of those Pakistani war criminals. 

Additionally, such agreement was an ‘executive act’ and it cannot create any clog to 

prosecute member of ‘auxiliary force’ or an ‘individual’ or member of ‘group of 

individuals’ as the agreement showing forgiveness or immunity to the persons 

committing offences in breach of customary international law was disparaging to the 

existing law i.e the Act of 1973 enacted to prosecute those offences.  

 

59. One of the main justifications for prosecuting crimes against humanity, or genocide 

is that they violate the jus cogens norms. As state party of Universal Declaration of 

Human Rights (UDHR) and Geneva Convention Bangladesh cannot evade obligation to 
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ensure and provide justice to victims and sufferers of those offences and their relatives 

who still suffer the pains sustained by the victims and as such an ‘executive act’ 

(tripartite agreement) can no way derogate this internationally recognized obligation. 

Thus, any agreement or treaty if seems to be conflicting and derogatory to jus cogens 

(compelling laws) norms does not create any hurdle to internationally recognized state 

obligation.  

 

60. Amnesty shown to 195 listed war criminals are opposed to peremptory norms of 

international law. It is to be noted that any agreement and treaty amongst states in 

derogation of this principle stands void as per the provisions of international treaty law 

convention [Article 53 of the Vienna Convention on the Law of the Treaties, 1969] 

Jus cogens norms were first identified in the international law of treaties. The Vienna 

Convention on the Law of Treaties said that certain treaties should not be respected 

since these treaties violated “peremptory norms of general international law.”  

 

61. Therefore, we emphatically reiterate our finding [in the case of Abdul Quader 

Molla] that despite the immunity given to 195 listed war criminals belonging to 

Pakistani armed force on the strength of ‘tripartite agreement’ the Act of 1973 still 

provides jurisdiction to bring them  to the process of justice. Provisions as contained in 

section 3(1) of the Act of 1973 has kept the entrance unbolt to prosecute, try and punish 

them for shocking and barbaric atrocities committed in 1971 in the territory of 

Bangladesh. Of course in order to prosecute and try those 195 war criminals belonging 

to Pakistani army a unified, bold and national effort would be required. It is to be noted 

that the perpetrators of crimes against humanity and genocide are the enemies of 

mankind. We are of the view that the ‘tripartite agreement’ is not at all a barrier to 

prosecute even a local civilian perpetrator under the Act of 1973. 

 

(iv) The accused could have been prosecuted and tried under the Collaborators 
Order 1972 and prosecution under the Act of 1973 is malafide 
 

62. Defence claims [as presented in the case of Abdul Quader Molla] that the 

cumulative effect of intention of enacting the Act of 1973, unexplained delay in 

bringing instant prosecution and bringing amendment of the Act of 1973 in 2009 by 
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incorporating the phrase ‘individual’ or ‘group of individuals’ inevitably shows that 

bringing prosecution against the accused under the Act of 1973 is malafide and for 

political purpose. The accused could have been prosecuted and tried under 

Collaborators Order 1972, if actually he had committed the offence of collaborating the 

Pakistani army. 

 

63. First, we reiterate that the Collaborators Order 1972 was a different legislation 

aiming to prosecute the persons responsible for the offences enumerated in the schedule 

thereof. It will appear that the offences punishable under the Penal Code were 

scheduled in the Collaborators Order 1972. While the 1973 Act was enacted to 

prosecute and try the ‘crimes against humanity’, ‘genocide’ and other system crimes 

committed in violation of customary international law. There is no scope to 

characterize the offences underlying in the Collaborators Order 1972 to be the same 

offences as specified in the Act of 1973.  

 

64. In the case in hand, the accused is alleged to have  committed or aided and abetted 

or had complicity to the perpetration of the offences enumerated in the 1973 Act, in the 

capacity of leader/commander of Al-Badar force of greater Mymensingh. The 

elementary truth and message that we have got from the example of delayed 

prosecution of a Nazi war criminal Maurice Papon that a person whoever may be or 

whatever position he occupied he cannot be relieved from being prosecuted for the 

crimes committed in violation of customary international law even after long lapse of 

time and thus merely for the reason of delayed prosecution it cannot be readily branded 

as political and malafide prosecution. The accused has been facing trial for his alleged 

criminal activities committed in 1971. His present political status and affiliation is of no 

consequence in adjudicating the charges and his alleged culpability. A person accused 

of an offence cannot be relieved by his subsequent act, and position or status.  

 

65. Therefore, we are disinclined to agree with the argument that merely for the reason 

that since the accused was not brought to justice under the Collaborators Order 1972 

now he is immune from being prosecuted under the Act of 1973 and he has been 

prosecuted for malafide and for political purpose. 
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(v)  Definition and Elements of Crime 

66. The learned defence counsel has submitted for adopting his argument that he made 

in the case of Abdul Quader Molla wherein he had argued that the offences specified in 

section 3(2) are not well defined and the same lack of elements.  

 

67. First the Tribunal reiterates its finding given in the case of Abdul Quader Molla that 

‘policy’ and ‘plan’ are not the elements to constitute the offence of crimes against 

humanity. It is true that the common denominator of a ‘systematic attack’ is that it is 

carried out pursuant to a preconceived policy or plan. But these may be considered as 

factors only and not as elements.  

68. We are of view that section 3(2)(a) of the Act is self contained and fairly 

compatible with the international jurisprudence. Before coming to a finding as to 

whether the attack committed against civilian population, in 1971, was systematic let us 

have a look to the jurisprudence evolved on this issue. 

 

69. It is now settled that the expression ‘committed against any civilian population’ is 

an expression which specifies that in the context of a crime against humanity the 

civilian population is the primary object of the attack. The definition of ‘Crimes against 

humanity’ as contemplated in Article 5 of the ICTY Statute 1993 neither requires the 

presence of 'Widespread or Systematic Attack' nor the presence of 'knowledge' thereto 

as conditions for establishing the liability for 'Crimes against Humanity'. It is the 

jurisprudence developed in ICTY that identified the ‘widespread’ or ‘systematic’ 

requirement. 

70. True, the Rome Statute (a prospective statute) definition differs from that of both 

ICTY and ICTR Statutes. But, the Rome Statute says, the definition etc. contained in 

the Statute is ‘for the purpose of the Statute’. So, use of the phrase “for the purpose of 

the Statute” in Article 10 of the Rome Statute means that the drafters were not only 

aware of,  but recognized that these definitions were not the final and definitive 
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interpretations, and that there are others. Thus, our Tribunal (ICT-2) which is a 

domestic judicial body constituted under a legislation enacted by our Parliament is not 

obliged by the provisions contained in the Rome Statute. The Rome Statute is not 

binding upon this Tribunal for resolving the issue of elements requirement to 

characterize the offence of crimes against humanity. 

71. If the specific offences of 'Crimes against Humanity' which were committed during 

1971 are tried under 1973 Act, it is obvious that they were committed in the ‘context’ 

of the 1971 war. This context itself is sufficient to prove the existence of a ‘systematic 

attack' on Bangladeshi self-determined population in 1971. It is the ‘context’ that 

transforms an individual’s act into a crime against humanity and the accused must be 

aware of this context in order to be culpable of crime alleged. 

72. Thus, an “attack against a civilian population” means the perpetration against a 

civilian population of a series of acts of violence, or of the kind of mistreatment 

referred to in sub-section (a) of section 3(2) of the Act of 1973. Conducts constituting 

‘Crimes’ ‘directed against civilian population’ thus refers to organized and systematic 

nature of  the attack causing acts of violence to the number of victims belonging to 

civilian population.  Therefore, the claim as to the non-existence of a consistent 

international standard for the definition of ‘crimes against humanity’ as   enumerated in 

the Act of 1973 is manifestly baseless. 

XIV. General Considerations Regarding the Evaluation of Evidence in a 
case of Crimes against Humanity 
 

73. The case, as it transpires, is founded on oral evidence and documentary evidence as 

well. The evidence adduced by the prosecution is to be evaluated together with the 

circumstances revealed, relevant facts and facts of common knowledge. It would be 

expedient to have a look to the facts of common knowledge of which Tribunal has 

jurisdiction to take into its judicial notice [Section 19(3) of the Act of 1973]. However, 

in adjudicating the charges we prefer to address resolve the factual issues together with 

the related legal issues, as agitated by the defence. Inevitably determination of the 

related legal issues will be of assistance in arriving at decision on facts in issues.   
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74. Section 22 of the Act of 1973 provides that the provisions of the Criminal 

procedure Code, 1898 [V of 1898], and the Evidence Act, 1872 [I of 1872] shall not 

apply in any proceedings under this Act. Section 19(1) of the Act provides that the 

Tribunal shall not be bound by technical rule of evidence and it shall adopt and apply to 

the greatest possible extent non technical procedure and may admit any evidence which 

it deems to have probative value.  

75. Reason of such provisions is to be perceived from the preamble of the Act of 1973 

which speaks that the Act has been enacted to provide for the detention, prosecution 

and punishment of persons for genocide, crimes against humanity, war crimes and other 

crimes under international law.  

 

76. It is to be noted that the testimony even of a single witness on a material fact does 

not, as a matter of law, require corroboration. The established jurisprudence is clear that 

corroboration is not a legal requirement for a finding to be made.  

 

77. However. Onus squarely lies upon the prosecution to establish accused’s presence, 

acts and conducts forming part of attack resulted in commission of the offences of 

crimes against humanity as enumerated in section 3(2) of the Act of 1973 for which he 

has been arraigned. Most of the prosecution witnesses have testified the acts, conducts 

of the accused claiming him as a potential leader of Al-Badar having significant 

influence and effective control over the camps set up at Suren Saha’s house in Sherpur 

town and another one set up at Zilla Parishad Dak Bungalow, Mymensingh. Naturally 

considerable lapse of time may affect the ability of witnesses to recall facts they heard 

and experienced with sufficient precision. Thus, assessment of the evidence is to be 

made on the basis of the totality of the evidence presented in the case before us. 

 

78. The hearsay evidence is to be considered together with the circumstances and 

relevant material facts depicted. Hearsay evidence is admissible and the court can act 

on it in arriving at decision on fact in issue, provided it carries reasonable probative 

value [Rule 56(2) of the ROP] . 146. Further, inconsequential inconsistency by itself 

does not taint the entire evidence made by witness before the Tribunal. This principle 
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adopted in trial of crimes against humanity is compatible with the evolved 

jurisprudence as well as with the Act of 1973.  

79. It would be appropriate and jurisprudentially logical if, in the process of appraisal 

of evidence, we separate the grains of acceptable truth from the chaff of exaggerations 

and improbabilities which cannot be safely or prudently accepted and acted upon.  

 

80. Both sides concede that hearsay evidence is admissible in determining the material 

facts related to the principal event of crimes. But mere admission of hearsay evidence 

does not render it carrying probative value. Such hearsay evidence is to be weighed in 

context of its credibility, relevance and circumstances. Keeping this legal position the 

Tribunal will take advantage to weigh the probative value of hearsay evidence of 

witnesses made before the Tribunal in relation to charges framed against the accused. 

 

XV. Relevant and Decisive Factual Aspect: Who was Accused Muhammad 
Kamaruzzaman in 1971 
 

81. Who was Muhammad Kamaruzzaman? What he used to do and what was his 

political ideology, if any in 1971. Did he allegedly belong to Al-Badar force? Had he 

allegedly coordinated the activities of the Al-Badar camps at Sherpur and 

Mymensingh? Findings on these matters will be of significant relevance in adjudicating 

alleged culpability of the accused for the charges framed against him. Therefore, at the 

outset, let us arrive at decision on these aspects, on having discussion based on 

evidence and materials presented before us and on relevant sourced documents.  

 

82. The accused Muhammad Kamaruzzaman has been indicted for his culpable 

conducts and acts forming part of attack committed against unarmed civilian population 

that resulted to the commission of principal offences of crimes against humanity in 

1971. Prosecution alleges that the accused so acted as a leader of Al-Badar of greater 

Mymensingh and he was actively involved with the politics of Islami Chatra Sangha 

[ICS], the student wing of Jamat E Islami [JEI] and had played active role in forming 

Al-Badar force in greater Mymensingh, as the chief organiser. 
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83. Defence, contesting the above allegation, avers that the accused had been at their 

native village during the entire period of war of liberation in 1971 and he had no 

affiliation with politics. Defence, in support of the plea of alibi and defence case has 

examined in all 05 witnesses. Reasonableness of the plea of alibi and the defence case 

may be well resolved later on, on evaluating evidence adduced by the defence.   

 

84. It is to be noted that the accused has been prosecuted and tried for the alleged 

atrocities committed during the war of liberation in 1971. Before we discuss evidence 

adduced in relation to charges and pen our finding it is thus obvious to resolve first who 

was Muhammad Kamaruzzaman in 1971 and whether he acted forming part of attack in 

the capacity of an ‘individual’ or a member of Al-Badar force or a leader or chief 

organiser of Al-Badar force in greater Mymensingh, as alleged by the prosecution.  

 

85. Exhibit-6, the attested photocopy of a report published on 16 August 1971 in The 

Daily Sangram [ known as the mouthpiece of  Jamat E Islami]  shows that accused 

Muhammad Kamaruzzaman presided over the symposium held on the eve of 25th 

independence day [of Pakistan] at the local Muslim Institute, Mymensingh, in the 

capacity of the ‘chief organiser of Al-Badar force’. 

 

86. Defence could not refute the credibility of this report in any manner. Besides, it is 

reasonably undisputed and believed that The Daily Sangram from the date of 

publication of the said report during the war of liberation until today has been a ‘party 

journal’, an organ of Jamat E Islami [JEI].Consequently, the report carries significant 

probative value and the Tribunal can act on it safely in arriving at decision that the 

accused Muhammad Kamaruzzaman was the ‘chief organiser’ of Al-Badar of greater 

Mymensingh.  

 

87. Additionally, the above report [Exhibit-6] finds corroboration from Material 

Exhibit-V, the book titled ‘Bangladesher Swadhinota:  Judhdher Arale Judhdha’, 

by Professor Abu Sayeed, published in March 1999 by Annyaprokash [evsjv‡`‡ki ¯v̂axbZv 

hy‡×i Avov‡j hy×, Aa¨vcK Avey mvBwq`, Ab¨cÖKvk, cÖKvkKvj gvP© 1999]. In addition to numerous 

events, information and brief history that the writer attempted to narrate in this book, 
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information has been narrated at page 162 in relation to name of 20 leaders of Al-Badar 

high command and the name of accused Muhammad Kamaruzzaman which finds place 

in serial number 5 as the ‘chief organiser of Al-Badar Bahini’. The authority of the 

writer of the book cannot be attacked as he had, indisputably, full acquaintance with the 

history of our war of liberation.    

 

88. Material Exhibit-I , the book titled ‘Ekattorer Ghatok O Dalalra Ke  Kothai 

(GKvË‡ii NvZK I `vjvjiv †K †Kv_vq); 1989 publication, Publisher: Muktijudhdha Chetona 

Bikash Kendra, Dhaka [book’s relevant page 111-112: Prosecution Documents 

Volume-1] demonstrates that the accused Muhammad Kamaruzzaman, the then chief of 

Mymensingh district Islami Chatra Sangha [ICS] directed the organising activities  in 

forming Al-Badar bahini with the workers of Mymensingh district Islami Chatra 

Sangha[ICS] and in providing them armed training. Page 190 of this book contains the 

information that accused Muhammad Kamaruzzaman was the chief organiser of Al-

Badar Bahini. Material Exhibit-I is an edited work and it carries authoritative value. 

Thus the information narrated therein offers corroboration to Exhibit-6. As 

corroborative evidence we do not find any rationale to exclude the reliability of 

Exhibit-6 and Material Exhibit-I.  

 

89. The report titled ÒcÖv‡`wkK QvÎ ms‡Ni Riæix mfvÓ published on 10 November 1971 in 

The Daily Ittefaq that in a meeting of provincial executive council of Islami Chatra 

Sangha [ICS] presided by its President Ali Ahsan Mohammad Mujahid new working 

council was formed which included Muhammad Kamaruzzaman [accused] as its 

‘Office Secretary’. [Source: Sangbadpatre Muktijuddher Birodhita: Ekattorer 

Ghatakder Jaban Julum Sharajantra, Edited by Dulal Chandra Biswas: Bangladesh 

Press Institute: March 2013 Page 418]. Therefore, it stands proved beyond doubt that 

the accused was a potential leader of Islami Chatra Sangha, Mymensingh district who 

on 10th November 1971 was given the post of ‘office secretary’ of provincial executive 

council of Islami Chatra Sangha [ICS].  

 

90. More so, Exhibit-12, the attested photocopy of list of collaborators dated 12.2.1972 

vide memo no. 18-72(1).608-Or communicated by the Police Directorate, Dacca under 
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the signature of Assistant Inspector general of Police to the Ministry of Home Affairs, 

Government of Bangladesh demonstrates that accused Muhammad Kamaruzzaman 

[serial no.287 of the list] was arrested on 29.12.1971 as Al-Badar and detained in 

Dacca central Jail. The fact of arrest of the accused at the relevant time is however 

admitted by the D.W.4, the elder brother of the accused. Additionally, the report, with 

reference to a government hand out, published in The Daily Azad on 31.12.1971 

[Exhibit-4], The Daily Purbadesh on 31.12.1971 [Exhibit-14],  The daily ‘Dainik 

Bangla’ on 31.12.191 go to prove that the accused Muhammad Kamaruzzaman who 

was arrested was Al-Badar of greater Mymensingh.  

 

91. The above proved material fact together with the facts as already proved from 

above documentary evidence unerringly lead us to pen the finding that the accused 

Muhammad Kamaruzzaman was in a potential position of the student wing [ICS] of 

Jamat E Islami and the fact that he was the ‘chief organiser’ of Al-Badar in greater 

Mymensingh and actively coordinated its formation including providing armed training 

to members of Al-Badar.  

 

XVI. Adjudication of charges 

92. It is to be noted first that prosecution witnesses have testified what they had 

experienced and heard about the events of crimes as listed in the charges framed 

including relevant facts. Defence cross-examined them with a view to shake their 

version as well as to stain their credibility. But with regard to the factual findings, the 

Tribunal is required only to make findings of those facts which are indispensable to the 

determination of guilt on a particular charge.  

 

93. The Tribunal, according to recognised jurisprudence, is in no way obliged to pass 

on every phrase pronounced by a witness during his testimony but may, where it deems 

appropriate, stress the core parts of the testimony relied upon in holding up of a finding. 

Keeping it in mind we prefer to adjudicate the charges through providing ‘reasoned 

opinion’ on meticulous appraisal of the facts in question by referring the relevant and 

pertinent piece of evidence.  
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94. In support of factual aspects relating to all charges framed, both sides have 

advanced their argument on related legal issues by citing decisions together with 

drawing attention to the evidence of prosecution witnesses.   

 

 

Adjudication of  No. Charge 01  

[Badiuzzaman killing] 
 

95. We have carefully perused the citations as placed by the learned senior defence 

counsel, on the issue of admissibility and probative value of ‘hearsay evidence’. The 

Tribunal, in view of above submissions backed by decisions cited, notes that relevance 

and probative value of hearsay evidence is to be weighed in light of context and 

circumstances related to material facts depicted from evidence led by the prosecution. 

In a case like present one, hearsay evidence thus can be relied upon to prove the truth of 

its contents, and the fact that it is hearsay does not necessarily deprive the evidence of 

its probative value.  

 

96. It is already proved that accused was a potential leader of Al-Badar of greater 

Mymensingh.  Badiuzzaman was abducted by armed group of Al-Badars and was 

brought to army camp at Ahammadnagar and afterwards he was killed.   First it is 

validly inferred that intention of abducting the victim was to cause his death. Secondly, 

the act of abduction was naturally within conscious knowledge of the group of Al-

Badars led by the accused and was committed in furtherance of common design of the 

group. Therefore, the hearsay statement of P.W.s on the material fact of abducting the 

victim by the armed group of Al-Badars led by accused from the place and in the 

manner inspires sufficient credence as it gets reasonable corroboration from 

circumstances and other relevant facts proved together with the context.  

 

97. The evidence as discussed above does not demonstrate that the accused Muhammad 

Kamaruzzaman himself perpetrated the actual commission of the offence of murder 

constituting the offence of crimes against humanity. The charge framed also does not 



ICT-BD [ICT-2] Case No. 03 of 2012: Judgement Summary                               Chief Prosecutor v Muhammad Kamaruzzaman 

Website: www.ict-bd.org 

28 

allege it. However, it is now well settled that there can be several perpetrators in 

relation to the same crime where the conduct of each one of them fulfils the requisite 

elements of the definition of the substantive offence. That is to say, the offence of 

crimes against humanity is often the cumulative outcome of conducts and acts of 

individuals.  

 

98. The unimpeached fact depicted from hearsay evidence of P.W.6 demonstrates that 

the gang led by accused Muhammad Kamaruzzaman, by adopting tricky mechanism, 

abducted the victim Badiuzzaman to Ahmmednagar camp. Indisputably such criminal 

act was carried out in furtherance of plan as part of systematic attack  directed against a 

civilian and the reason of targeting Badiuzzaman was that he was a pro-liberation 

Bangalee civilian who had been working in the Naval force and was on leave at the 

relevant time. The act of ‘accompanying’ and ‘leading’ the gang who abducted 

Badiuzzaman is sufficient to infer accused’s complicity with the offence of his 

abduction followed by his murder. This chain of facts constituting the principal offence 

of murder remains unimpeached. And the act of the accused leading the gang of Al-

Badars in abducting the victim to the camp is a ‘link’ constituting the ‘chain’.   

 

99. In light of above evaluation we are persuaded to conclude that  the accused 

Muhammad Kamaruzzaman, a potential leader of Al-Badar who led the gang of armed 

Al-Badars consciously for causing unarmed civilian Badiuzzaman’s abduction by 

adopting tricky means with intent to hand him over to the Ahmmednagar army camp 

and it unequivocally proves  that as a part of ‘attack’ the accused being aware of the 

effect of his act instigated or abetted or encouraged or assisted or approved the 

perpetrators of the principal crime of murder of an unarmed civilian constituting the 

offence of crimes against humanity and thereby he had ‘complicity’ to the actual 

commission of murder of Badiuzzaman which constitutes the offence of crimes against 

humanity as enumerated in section 3(2)(a)(h) of the Act of 1973 and thus the accused 

Muhammad Kamaruzzaman incurs criminal liability under section 4(1). 

 

Adjudication of Charge No. 02 

[Inhuman acts caused to Syed Abdul Hannan] 



ICT-BD [ICT-2] Case No. 03 of 2012: Judgement Summary                               Chief Prosecutor v Muhammad Kamaruzzaman 

Website: www.ict-bd.org 

29 

 

100. The unshaken fact of taking principal Syed Abdul Hannan to the Al-Badar camp at 

Suren Saha’s house indubitably prompts us to conclude that the accused who had 

significant level of influence and authority over the members of Al-Badar of the camp 

had substantial complicity and contribution, by providing encouragement and approval 

to the actual perpetration of the offence of ‘inhuman acts’ as crime against humanity.  

 

101. It is validly inferred from total evaluation of evidence presented, in relation to 

charge no.2, that the event of causing ‘inhuman acts’ was perpetrated within full 

knowledge and with assistance of the accused. It is thus immaterial to establish that the 

accused had direct participation to the accomplishment of such crime. Besides, it has 

been depicted from evidence of P.W.2 that on approval and encouragement of accused 

Muhammad Kamaruzzaman, Principal Syed Abdul Hannan was so forced to face such 

degrading inhuman acts causing physical and mental harm.  
 

102. The Act of 1973 does not define ‘other inhuman acts’. However, the phrase itself 

signifies that it is of such kind of ‘treatment’ which is detrimental to physical or mental 

wellbeing of an individual who is predominantly an unarmed civilian. ‘Other inhuman 

acts’ has been enumerated in section 3(2)(a) of the Act of 1973 in addition to ‘acts’ of 

murder, extermination, enslavement, deportation, torture, rape constituting the offences 

of crimes against humanity. Thus, we are persuaded to conclude that ‘other inhuman 

acts’ reasonably and logically encompasses the ‘coercive acts’ which are injurious for 

one’s physical or mental wellbeing. 

 

103. Therefore, it has been  unequivocally proved  that as a part of systematic or 

organised ‘attack’ the accused as the leader of the Al-Badar camp  consciously and 

being aware of the consequence of his act encouraged and approved the design to 

perpetrate the criminal acts by  the Al-Badar members of the camp for  causing ‘other 

inhuman acts’ directing an unarmed distinguished civilian constituting the offence of 

crimes against humanity and thereby he had ‘complicity’ to the actual commission of 

the offence of ‘other inhuman acts’ caused to principal Syed Abdul Hannan  which 

constitutes the offence of crimes against humanity as enumerated in section 3(2)(a)(h) 
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of the Act of 1973 and thus the accused Muhammad Kamaruzzaman incurs criminal 

liability under section 4(1).   

 

Adjudication of Charge No. 3  

[Sohagpur mass killing] 
 

104. In the case in hand, conduct, act, behaviour and the level of influence and 

authority of the accused together, which have been convincingly proved, are thus 

qualified to be the constituent of ‘participation’ too to the accomplishment of the 

crimes as it substantially contributed to, or have had a substantial effect on the 

perpetration of the crimes for which the accused has been charged with.  Not only mass 

killing, rampant sexual ravishment also took place, in conjunction of the event of 

massacre, as testified by three victims P.W.11, P.12 and P.W.13.  

 

105. The Tribunal notes that even a distinct offence could have been proved at trial, 

under the same set of facts narrated in the indictment. Therefore, finding on 

commission of a distinct offence under the same set of facts narrated in the charge 

framed is permissible. The charge framed describes the commission of the offence of 

rape and three sex victims have testified before the Tribunal narrating the trauma they 

sustained. It is found that the offence of indiscriminate sexual invasion under coercive 

circumstances, in conjunction of the attack that resulted in causing numerous murders 

of civilians, was also done to women of the crime village.  
 

 

106. It is legitimate to draw a conclusion that the accused Muhammad Kamaruzzaman, 

a significant leader of Al-Badar of greater Mymensingh  had acted the role of ‘advisor’ 

and he was aware of his act and the entire operation as well and thus he was responsible 

for the entire action causing the appalling mass killing of civilians and rampant sexual 

ravishment, committed in conjunction of the event, at Sohagpur village. The event of 

massacre attributed to the accused Muhammad Kamaruzzaman was not the outcome of 

an individual action but it was the result of the activities of a group of Al-Badars to 

which he was in leading position and by his conscious acts, instigated the perpetrators 

to carry out the operation, at its preparatory stage and its actual commission stage too.    
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107. It has been proved beyond reasonable doubt that the accused Muhammad 

Kamaruzzaman acted substantially in carrying out the ‘operation’ and his act and 

conduct, before and after the event, formed part of ‘attack’ which was committed 

against the unarmed civilian population for causing atrocious criminal act of murder 

which has been enumerated in the Act of 1973 as crimes against humanity. In 

conjunction of the horrendous event, shameful act of rampant sexual violence upon the 

women was also committed and it obviously has diagnosed the event more shocking 

and graver. Perpetrators of and persons concerned with such shocking and horrendous 

crimes against humanity are known as the enemies of the mankind. The accused 

Muhammad Kamaruzzaman, for his substantial act and conduct of providing advices 

and approval, is equally accountable for the crimes as listed in charge no.3 in the same 

manner as if it were done by him alone. Thus, he is held responsible for the actual 

commission of the offence mass killing of hundreds of unarmed civilians constituting 

the offence of murders as crimes against humanity as enumerated in section 3(2)(a)(h) 

of the Act of 1973 and thus the accused Muhammad Kamaruzzaman incurs criminal 

liability under section 4(1)of the Act of 1973. 

 

Adjudication of  Charge No.  4 

[Mostafa Killing] 

108. The cumulative effect of the evidence of P.W.2 and P.W.5 sufficiently and beyond 

reasonable doubt proves that Golam Mostafa was abducted and brought to Al-Badar 

camp set up at Suren Saha’s house by the Al-Badar men. Why he was so targeted? It 

reveals from evidence of P.W.5 that Golam Mostafa after receiving training as freedom 

fighter in India he returned back to their native village with arms. Predictably he was 

targeted for the reason that he was a pro-liberation progressive minded Bangalee 

civilian. It has also been proved by the P.W.2. It is reasonably undisputed that the 

Pakistani occupation army and their cohorts including the para militia forces 

committed atrocities in furtherance of plan and policy to wipe out the pro-liberation 

Bangalee civilians.  

109. The fact of returning back of the accused to the camp together with said Nasir 

after half an hour together with the utterance of Nasir that -- ‘sir’ [Kamaruzzaman] 

could now aim well, that he had courage and he could operate a gun’ [m¨v‡ii nvZ GLb 
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mB nB‡Q GLb mvnm nB‡Q e› ỳyK PvjvB‡Z cv‡i]  are quite adequate for a valid inference that 

the accused himself too actively participated to the actual commission of the killing of 

Golam Mostafa.   

 

110. The criminal act in question was not an isolated crime. In context of war of 

liberation and the Pakistani occupation army and its local collaborators and auxiliary 

forces, with a view to resist it under designed and common policy had carried out 

atrocious criminal activities directing the Bangalee civilians. It is thus quite patent that 

in furtherance of such policy and common design Golam Mostafa, a civilian, was 

abducted and brought to the Al-Badar camp, as part of systematic attack. It is now 

settled that even a single act of aiding, encouraging and approving the perpetrators 

might be committed on such a scale and pattern as to amount to ‘systematic attack’ 

which constitutes a crime against humanity. Thus, the phrase ‘attack’ refers to the 

‘context’ that elevates an act from the level of a domestic and isolated crime to a ‘crime 

against humanity’. 

 

111. It is immaterial to argue that the accused was not the actual perpetrator or he 

himself physically participated to the commission of the criminal acts. The accused 

must be the cog in the wheel of events leading up to the result which in fact happened. 

Next, it is to be seen whether he conducted to promote the object of actual 

accomplishment of the crime. It is to be noted that such object can be furthered not only 

by giving orders for, but by a diversity of other means and his acts. The accused shall 

not have exoneration if he is found to have acted in any manner which eventually 

facilitated the actual carrying out of the criminal acts.  

 

112. Therefore, we deduce that the accused is considered to have participated in the 

commission of a crime as he is found ‘concerned with the killing’ of Golam Mostafa , 

an unarmed civilian by his acts forming part of attack. As a result, the accused 

Muhammad Kamaruzzaman is equally liable for the crimes as listed in charge no.3 in 

the same manner as if it were done by him alone.  The accused is therefore held to have 

‘participated’ to the actual commission of the offence murder of Golam Mostafa, an 

unarmed civilian constituting the offence of murder as ‘crimes against humanity’ as 
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enumerated in section 3(2)(a)(h) of the Act of 1973 and thus the accused Muhammad 

Kamaruzzaman incurs criminal liability under section 4(1)of the Act of 1973. 

 

Adjudication of Charge No.5 

[Killing at Ahammednagar Camp] 
 

113. The charge narrates that out of 11 detainees three were freed and the rest 08 were 

gunned down to death. But according to P.W.14 on the following day [in the month of 

May 1971] he had heard of murder of 04 detainees that took place on the preceding day 

[in the month of May 1971] under Kamaruzzaman’s [accused] instruction. Thus the 

charge does not appear to have been proved by the testimony of P.W.7 and P.W.14. 

Their evidence seems to be patently incongruous with the narration made in the charge. 

The fact that they were abducted and detained at the camp and afterwards released, as 

has been stated by them appears to have been  tainted by conspicuous doubt.   

 

114. On careful appraisal of evidence of P.W.7 and P.W.14 we find substance in what 

has been argued by the learned defence counsel. Prosecution appears to have been 

miserably failed to prove the charge by adducing credible and consistently chained 

evidence. However, the event of murder of detainees at the Ahammednagar camp, as 

narrated in the charge no.5 remains undisputed. For the reason of glaring lack of 

credibility of statement made by P.W.14 on material fact, we consider it precarious to 

act on rest of his [P.W.14] statement made involving the alleged act or conduct on part 

of accused constituting his link to the actual commission of the principal event of 

criminal acts of murder of detainees at Ahammednagar camp. Prosecution has utterly 

failed to prove the complicity of the accused with the perpetration of the crime alleged 

in charge no.5. The accused Muhammad Kamaruzzaman, as a result, is not held 

criminally liable for the criminal act of murder as crimes against humanity as listed in 

charge no.5.  

 

Adjudication of Charge No. 06 

[Tunu Murder] 
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115. P.W.1 stated that  the accused used to maintain close and significant association 

with the camp of Al-Badar and was involved with the act of designing plans of carrying 

out ‘operations’ at night. Merely this piece of statement dose not ipso facto proves that 

Tunu was also brought to the camp and was killed on approval or instruction of the 

accused, particularly when it is fact of common knowledge that apart from members of 

auxiliary forces, Pakistani occupation troops also had killed numerous civilians by 

carrying out operation by its own. In absence of proof of bringing and torturing the 

victim Tunu at the camp we are not agreed with the unfounded argument advanced by 

the learned prosecutor that since the accused Muhammad Kamaruzzaman was 

associated with Al-Badar camp and he had authority and influence over it he is 

criminally responsible for the crime alleged.  

116. It is true that mode of participation may be proved by evidence, direct, hearsay or 

circumstantial. But so far the charge no.6 is concerned we do not consider it just and 

safe to act relying solely on anonymous and unspecified hearsay version of P.W.1 to 

presume that the accused contributed to the commission of murder of Tunu. The fact 

that Tunu was murdered by Al-Badar remains undisputed. But in view of above 

reasons, we constrained to arrive at decision that there has been no evidence or 

circumstance that could prompt us to infer culpability of the accused Muhammad 

Kamaruzzaman with the commission of murder of Tunu as listed in charge no. 6. 

Consequently, we are persuaded to pen our view that the prosecution has utterly failed 

to prove culpability of the accused in relation to charge no.6 and thus the accused is 

found not guilty accordingly.   

Adjudication of Charge No. 07 

[Killing o6 civilians including Dara] 
 

 

117. It remains unchallenged that Dara and his father were brought to the camp and 

afterwards Dara was killed at the bank of river nearer to the camp by the Al-Badar men. 

On totality of assessment of evidence presented as required under Rule 56(2) of the 

ROP the relevant fact and circumstance revealed lends assurance and corroboration to 

the above hearsay evidence of P.W.9 and it does not prompt us to infer any other 

reasonable hypothesis excepting the ‘complicity’ of the accused with the offence 

perpetrated.  
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118. In view of circumstances as conversed above the facts and circumstances stand 

proved are (i) the criminal act of abduction of Dara and his father Tepa Mia was carried 

out by the Al-Badars of the camp Zilla Parishad Dak Bungalow, Mymensingh as they 

were brought to the said Al-Badar camp and were kept there detained, as stated by 

P.W.9 (ii) 20-30 or sometimes 40 members of Al-Badar used to stay at the said Al-

Badar camp, as stated by P.W.1  (iii) it became an anecdote that Al-Badars under the 

leadership of accused Muhammad Kamaruzzaman often brought the unarmed civilians 

on the bank of river adjacent to the camp and gunned them down, as stated by P.W.9 

(iv) Kamaruzzaman [accused] was in charge of Islami Chatra Sangha of greater 

Mymensingh and he used to attend meetings with political leaders for ‘operational’ 

purpose (vii) accused Muhammad Kamaruzzaman was seen carrying fire arms with 

him when he used to sit  at his camp’s office, as stated by P.W.15 (viii) Detainee Dara 

was killed afterwards and his father managed to survive.  

 

119. We reiterate that the test for proof beyond reasonable doubt is that “the proof must 

be such as to exclude not every hypothesis or possibility of innocence, but every fair or 

rational hypothesis which may be derived from the evidence, except that of guilt.” The 

above material circumstances derived from statement of the witnesses are the fair 

indicia to arrive at rational hypothesis of accused’s complicity with the criminal 

activities carried out by the Al-Badar camp including the criminal acts constituting the 

offence of murder of Golam Mostafa.  

 

120. In view of circumstantial proof as stated above it has been proved that the accused 

Muhammad Kamaruzzaman, as a potential leader of Al-Badars having significant level 

of authority and control over the camp was related to a scheme or system which had a 

criminal outcome. In furtherance of such scheme or system, the Al-Badar men 

abducting Dara and his father brought to the camp and afterwards Dara was killed.    

 

121. Thus it is immaterial whether the accused actually aided or assisted in the actual 

commission of the principal offence of murder. It is sufficient to prove that the accused 

being a leader either failed to prevent commission of the offence alleged. Despite 

enjoying superior position, accused’s failure to prevent commission of offence 
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encompasses providing ‘approval’ or ‘moral support’ or ‘encouragement’ to the 

perpetrator Al-Badars for committing the criminal acts forming part of attack against an 

unarmed  civilian with intent to cause murder of Dara and thereby the accused 

Muhammad Kamaruzzaman is equally held responsible for the actual commission of 

the offence of murder as crimes against humanity as enumerated in section 3(2)(a)(h) of 

the Act of 1973 and thus he is found to have incurred criminal liability under section 

4(1)of the Act of 1973. 

 

 

XVII. Al-Badar: Armed para militia force acted as ‘auxiliary force’ 
 

122. It is a fact of common knowledge now that Al-Badar was an armed para militia 

force which was created for ‘operational’ and ‘static’ purpose of the Pakistani 

occupation army. Under the government management Al-Badar and Razakars were 

provided with training and allocated fire arms.  Why these para militia forces were 

created?  Of course, objective was not to guard lives and properties of civilians. Rather, 

it is reasonably undisputed that the Al-Badar force had acted in furtherance of policy 

and plan of Pakistani occupation army and in so doing it had committed atrocities in a 

systematic manner against the unarmed Bengali civilians through out the territory of 

Bangladesh in 1971. Pro-liberation civilians, intellectual group, Hindu community were 

their key targets.   

 

123.  Material Exhibit-II, the attested photocopy of statement [relevant file: civil & 

military administration of Netrokona sub-division, 1971: prosecution documents 

volume-1] seized from the Liberation War Museum demonstrates the detail of 

allocation of fire arms and ammunitions to Al-Badar and Razakar forces. Al-Badar 

acted as the Pakistan army’s ‘death squads’ and exterminated leading left wing 

professors, journalists, litterateurs, and even doctors [Source: Pakistan Between 

Mosque And Military: Hussain Haqqani: published by Carnegie Endowment For 

International Peace, Washington D.C, USA first published in 2005, page 79] 

 

124. The freedom fighters and pro-liberation Bengali people were treated as 

‘miscreants’. Even reward was announced for the success of causing their arrest or to 
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provide information about their activities. Objective of such announcement was to wipe 

out the pro-liberation Bengali civilians to resist and defy the war of liberation which 

was the core policy of the Pakistani occupation armed forces.  A report titled ÒmiKv‡ii  

wm×všÍ : ỳ®‹…wZKvix‡`i †MÖdZvi ev Le‡ii Rb¨ cyi¯‹vi †`Iqv n‡eÓ  published on 25 November 1971 

in The Daily Pakistan [‰`wbK cvwK Í̄vb] demonstrates it patently. The report, pursuant to 

a government press note, classified the ‘miscreants’ in five categories as below:  

 

 

`y®‹…wZKvix‡`i †kÖYxwefvM  wb¤œiæc n‡et  

K. Z_vKw_Z gyw³evwnbxi wbqwgZ m`m¨, Z_vKw_Z gyw³evwnbx fwZ©‡Z 

mnvh¨Kvixiv| 

 L. †¯”̂Qvq we‡`vªnx‡`i Lv`¨, hvbevnb  I Ab¨vb¨ ª̀e¨ mieivnKvix|  

M. †¯̂”Qvq we‡`vªnx‡`i AvkÖq`vbKvix|  

N. we‡`vªnx‡`i ÔBbdigviÕ ev evZ©vevnKiæ‡c hviv KvR K‡i Ges  

O. Z_vKw_Z gyw³evwnbx m¤úwK©Z bvkKZvg~jK wjd‡jU, c¨v¤ú‡jU 

cÖf„wZi †jLK ev cÖKvkK| 

 

[Source: Sangbadpatre Muktijuddher Birodhita: Ekattorer 
Ghatakder Jaban Julum Sharajantra: Edited by Dulal Chandra 
Biswas: Bangladesh Press Institute: March 2013 Page 324] 

 

125. Therefore, when it is established that the Al-Badar force was an armed para 

militia force created under the active vigilance of Jamat E Islami and Pakistani 

occupation army it may be unerringly concluded that it acted as an ‘auxiliary force’ for 

‘operational’ , Static’ and ‘other purposes’ of the occupation armed force. It is also 

found from the book titled ‘Muktijudhdhe Dhaka 1971’ that  in 1971, Jamat E Islami 

with intent to provide support and assistance  to the Pakistani occupation army formed 

armed Razakar and Al-Badar force and obtained government’s recognition for those 

para militia forces. The relevant narration reflected in the book is as below: 

ÒRvgvqv‡Z Bmjvgx gyw³hy‡×i ïiy †_‡K †kl ch©š— mvgwiK Rvš—v‡K 

mg_©b K‡i| Zv‡`i mnvqZvi Rb¨ Ab¨vb¨ agv©Ü `j wb‡q cÖ_gZ MVb 

K‡i kvwš— KwgwU| cieZx© mg‡q mk ¿̄ evwnbx ivRvKvi I Avje`i MVb 
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K‡i Ges miKvix ¯x̂K…Zx Av`vq e‡i| hy×‡K ag©hy× wn‡m‡e cÖPviYv 

Pvwj‡q DMÖ agx©q Db¥v`bv m„wói †Póv K‡i|  Avi Gi Avov‡j ˆmb¨‡`i 

mnvqZvq Pvjvq wbwe©Pv‡i b„ksm MYnZ¨v, jyU, bvix wbhv©Zb, AcniY I 

Pvù v Av`vq| me©‡kl RvwZi wee‡K eyw×Rxex‡`i nZ¨v Kiv nq| Ó   

[Source: Muktijudhdhe Dhaka 1971: edited by Mohit Ul Alam, 
Abu Md. Delowar Hossain, Bangladesh Asiatic Society , page 289 : 
Prosecution Documents Volume 03 page 583]  

  

126. The narrative extracted from the old report of Fox Butterfield published in the 

New York Times- January 3, 1972 unambiguously establishes that the Al-Badar was 

equipped and acted as directed by the Pakistani occupation forces. 

 “………..There is growing evidence that Al Badar 

was equipped and directed by a special group of 

Pakistani army officers. Among papers found in the 

desk of Maj-Gen. Rao Farman Ali, the military 

adviser to the Governor of East Pakistan, were a 

series of cryptic references to Al Badar…... “Captain 

Tahir, vehicle for Al Badar”, and “use of Al Badar”, 

one scrawled note said. Captain Tahir is believed to 

have been the almost legendary Pakistani 

Commander of the Razakars, the Bihari militia used 

by the Pakistani army to terrorise Bengalis.”  

[Source: Bangladesh Documents Vol. II page 576, Ministry of 
External Affairs, New Delhi]. 

 

127. Since the Al-Badar force was an armed para militia force and it acted in 

furtherance of policy and plan of Pakistani occupation armed forces no formal letter of 

document needs to be shown to prove that it was under placement and control of 

Pakistani occupation armed forces, for designating it as ‘auxiliary force’. Relying on 

the old reports as conversed above it can be safely concluded that the ‘Al-Badar’ was 

an ‘auxiliary force’ as defined in section 2(a) of the Act of 1973. Besides, the 

information depicted from documents, as referred to above, are considered to be the 

necessary constituents of the phrases ‘placement under the control’ of armed force.   
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XVIII. Deliberations on Defence case 

128. Defence adduced and examined in all 05 witnesses including elder brother and son 

of the accused. They have testified mainly (i) to negate complicity of the accused with 

the atrocities alleged (ii) to negate the fact that he was Al-Badar leader (iii) to negate 

that the accused was involved with student politics in 1971 and (iv) claiming that the 

accused had been staying at his native village and not in Mymensingh or Sherpur town 

in 1971. It is to be reiterated that success of prosecution does not depend upon failure 

of the defence in proving its own defence. In a criminal trial onus solely lies on the 

prosecution. Understandably, despite this legal position defence intended to examine 

witnesses with an aim of shaking prosecution’s case reasonably.   

 

129. All the defence witnesses excepting D.W.4 remained unvoiced as regards the plea 

of alibi. Only D.W.4 the elder brother of the accused appears to have been examined in 

support of the plea of alibi including the alleged claim that the accused was not 

associated with student politics.  Now let us see what he has stated on alibi plea and 

how far it appears to have reasonably disproved the prosecution case.   

 

130. Before we resolve the plea of alibi, as stated by D.W.4 we may have look to some 

material facts. D.W.4, on cross-examination, stated that his brother Muhammad 

Kamaruzzaman was arrested in Dhaka at the end of December 1971, on suspicion.Why 

Muhammad Kamaruzzaman was so arrested at the end of December, 1971 in Dhaka? 

What was the reason of his coming to Dhaka at that time [immediate after the 

independence was achieved on 16 December 1971], particularly when D.W.4 claims 

that throughout the period of war of liberation his brother [accused] had been in their 

native village? Defence has failed to offer any explanation on it. However, A 

government handout published under the title    ÒAv‡iv 15 Rb `vjvj †MÖdZviÓ  on 31 

December 1971 in The Daily Pakistan [‰ ẁbK cvwK Í̄vb] , demonstrates that it contains 

the name of the accused Muhammad Kamaruzzaman as Al-Badar of Sherpur in serial 

no.14. [Source: Sangbadpatre Muktijuddher Birodhita: Ekattorer Ghatakder 

Jaban Julum Sharajantra, Edited by Dulal Chandra Biswas: Bangladesh Press 

Institute: March 2013 Page 358] 
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131. Exhibit-12, the attested photocopy of list of collaborators obtained from the 

Ministry of Home Affairs, Government of Bangladesh also corroborates it. The list 

shows accused Muhammad Kamaruzzamn’s name in serial no. 297 as an arrestee Al-

Badar of Sherpur. Thus it is quite evinced that the accused was a member of Al-Badar 

of Sherpur which disproves the claim that the accused had been in his native village 

during the period of war of liberation, as stated by D.W.4. Besides, it is quite natural 

human instinct that a person usually prefers to hide the truth to save his own brother 

from accountability of committing dreadful atrocities. D.W.4, as the elder brother of the 

accused has simply made such an effort. 

 

132. D.W.4, on cross-examination, neither denied nor admitted whether his brother 

Muhammad Kamaruzzaman was the ‘office secretary’ of the then East Pakistan Islami 

Chatra Sangha [ICS] in 1971. He simply replied that he could not say it. D.W.4 tended 

to hide the truth again. The claim that the accused was not involved with student 

politics, as stated by D.W.4, becomes a blatant fallacy as it is found from a report titled 

ÒcÖv‡`wkK QvÎ ms‡Ni Riyix mfvÓ published on 10 November 1971 in The Daily Ittefaq that 

in a meeting of provincial executive council of Islami Chatra Sangha [ICS] presided by 

its President Ali Ahsan Mohammad Mujahid new working council was formed which 

included Muhammad Kamaruzzaman [accused] as its ‘Office Secretary’. [Source: 

Sangbadpatre Muktijuddher Birodhita: Ekattorer Ghatakder Jaban Julum Sharajantra, 

Edited by Dulal Chandra Biswas: Bangladesh Press Institute: March 2013 Page 418] 

 

133. Therefore, the pertinent relevant facts that the accused was a potential leader of the 

East Pakistan Islami Chatra Sangha [ICS] the student wing of Jamat E Islami [JEI] and 

also a potential leader of Al-Badar could not be disproved or refuted by the defence 

through examining D.W.4.  

XIX. Plea of Alibi 

134. As regards plea of alibi, D.W.4 stated that in the wake of movement in 1971 he, as 

asked by his mother, brought his brother Muhammad Kamaruzzaman to their native 

village from Mymensingh and throughout the war of liberation period he [accused] had 

been staying there..  

 



ICT-BD [ICT-2] Case No. 03 of 2012: Judgement Summary                               Chief Prosecutor v Muhammad Kamaruzzaman 

Website: www.ict-bd.org 

41 

135. It is to be borne in mind too that the plea of an alibi by the defence does not 

constitute a defence case in its proper sense. If an accused raises an alibi, he is merely 

denying that he was in a position to commit the crime with which he is charged. That is 

not a Defence in its true sense at all. By raising this issue, the accused does no more 

than require the Prosecution to eliminate the reasonable possibility that the alibi is true. 

 

136. First, in support of the above version relating to plea of alibi there has been no 

corroborating evidence or circumstances that could lead us to believe it as reasonable. 

Second, it has been depicted from his cross-examination that Ahammadnagar army 

camp [at Sherpur town] was 5/6 kilometer far from their native village and he [D.W.4] 

used to carry on his business in Sherpur town and stay there during the war of 

liberation.  

137. Thus, it demonstrates that their native village was not far from Sherpur town and 

he [D.W.4] considered it favourable to stay in Sherpur town for carrying on his 

business there. If it is so why the D.W.4 attempted to emphatically state that his brother 

[accused] had never visited Sherpur town during war of liberation?  It is considerably 

implausible too that the accused, throughout the period of war of liberation, had been 

staying at their native village and he had never visited Sherpur town, as claimed by 

D.W.4.  He [D.W.4] as elder brother of the accused has come on dock merely to 

accumulate his accused brother and not to unfold the truth. Thus, the plea of alibi and 

statement of D.W4 in this regard does not inspire any amount of credence and it does 

appear to be a futile effort to evade from the charges brought against him.  

 

138. The accused herein has miserably failed to bring on record any credible facts or 

circumstances which could make the plea of his absence even probable, let alone, being 

proved beyond reasonable doubt. The plea of alibi has to be proved with absolute 

certainty so as to completely exclude the possibility of the presence of the accused in 

the locality of Sherpur and Mymensingh, at the relevant time.  

 

XX. The Role of Jamat E Islami (JEI) in 1971 
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139. A potential religion based political party of Pakistan Jamat E Islami the brainchild 

of Mawlana Sayyid Abu’l-A’la Mawdudi was significantly pro-active in collaboration 

with the Pakistan occupation army in carrying out its mission of wiping out the Bengali 

nation and to stand firm against the war of liberation in 1971, in the name of shielding 

Pakistan. In continuation of the earlier segment of this judgment which relates to the 

‘brief historical background’ we deem it indispensable to get a scenario on the role and 

stand of Jamat E Islami [JEI] in 1971, particularly when it has already been established 

that the Al-Badar was an ‘action section’, ‘armed wing’ of Jamat E Islami and the Al-

Badar was formed mainly of the workers of its student wing Islami Chatra Sangha 

[ICS]. Besides, the victims and sufferers of the diabolical atrocities do have right to 

know the role Jamat E Islami played in 1971.  

 

140. It is found from the book titled ‘Muktijudhdhe Dhaka 1971’ that  in 1971, Jamat 

E Islami with intent to provide support and assistance  to the Pakistani occupation army 

by forming armed Razakar and Al-Badar force obtained  government’s recognition for 

those para militia forces. The relevant narration is as below: 

ÒRvgvqv‡Z Bmjvgx gyw³hy‡×i ïiy †_‡K †kl ch©šÍ mvgwiK Rvš—v‡K 

mg_©b K‡i| Zv‡`i mnvqZvi Rb¨ Ab¨vb¨ agv©Ü `j wb‡q cÖ_gZ MVb 

K‡i kvwš— KwgwU| cieZx© mg‡q mk ¿̄ evwnbx ivRvKvi I Avje`i MVb 

K‡i Ges miKvix ¯x̂K…Zx Av`vq e‡i| hy×‡K ag©hy× wn‡m‡e cÖPviYv 

Pvwj‡q DMÖ agx©q Db¥v`bv m„wói †Póv K‡i|  Avi Gi Avov‡j ˆmb¨‡`i 

mnvqZvq Pvjvq wbwe©Pv‡i b„ksm MYnZ¨v, jyU, bvix wbhv©Zb, AcniY I 

Pvu`v Av`vq| me©‡kl RvwZi we‡eK eyw×Rxex‡`i nZ¨v Kiv nq| Ó   

[Source: Muktijudhdhe Dhaka 1971: edited by Mohit Ul Alam, Abu 
Md. Delowar Hossain, Bangladesh Asiatic Society , page 289 : 
Prosecution Documents Volume 03 page 583]  

 

141. Peace committee, constituted in 1971 was with the Pakistani occupation armed 

force. The history says what kind of brutal atrocities were committed by the Pakistani 

occupation army in the territory of Bangladesh in 1971. Who were the members of 

central peace committee? It is found from a report published in The Daily Sangram 17 

April 1971 that a delegation team comprising of members of Central Peace Committee 

including Professor Ghulam Azam [also the then Amir of Jamat E Islami] in a meeting 
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with the Governor of East Pakistan Lt. General Tikka Khan expressed solidarity and 

their adherence to the armed forces. Representing the delegation by the then Amir of 

Jamat E Islami predictably indicates that as an ‘organisation’ JEI, together with other 

religion based political parties, had endorsed the policy and plan of Pakistani 

occupation armed force in annihilating the Bengali nation. [See also, ‘Sangbadpatre 

Muktijudhdher Birodhita : Ekattorer Ghatokder Jaban Julum Sharojantra 

Chitra ( msev`c‡Î gyw³hy‡×i we‡ivaxZv: GKvË‡ii NvZK‡`i Revb Ryjyg loh‡š¿i wPÎ) : Edited by 

Dulal Chandra Biswas, Bangladesh Press Institute, March 2013, page 91]. 

 

142.  Hussain Haqqani in his book titled ‘Pakistan between mosque and military’ 

citing source narrated that 

“In addition to motivating the troops with religious 

frenzy, the  regime gave the Jamaat-e-Islami, the 

various factions of the Muslim League, the Nizam-e-

Islam Party, and the Jamiat Ulema Pakistan—the 

parties that had lost the election to the Awami 

League—a semiofficial role. Members of these parties 

formed peace committees throughout Pakistan’s 

eastern wing [the then East Pakistan], at district and 

even village levels. These parties functioned as the 

intelligence network of the Pakistan army”. 

[Source: Pakistan Between Mosque And Military: Hussain 
Haqqani: published by Carnegie Endowment For International 
Peace, Washington D.C, USA first published in 2005, page 77]  

 

143. Thus it is evinced that Jamat E Islami played key role in formation of Peace 

Committees in 1971 and the objective was to crush the Bengali nationalists, by 

maintaining unholy alliance with the Pakistani army.  

 

144. It is thus also a fact of history that Jamat E Islami [JEI] established an alliance 

with the Pakistani army. Why it preferred to do it? Instead of party’s political activities 

why JEI did form such alliance with army?  Seyyed Vali Reza Nasr in his book titled 

‘Vanguard Islamic Revolution: The Jama’at-I- Islami of Pakistan’ narrates that 
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“Driven by its dedication to Pakistan’s unity and 

unable to counter the challenge of the Awami League, 

the Jama’at abandoned its role as intermediary and 

formed an unholy alliance with the Pakistan army, 

which had been sent to Dhaka to crush the Bengali 

nationalists.” 

[Source:‘Vanguard Islamic Revolution: The Jama’at-I- Islami of 
Pakistan’: Seyyed Vali Reza Nasr, (Assistan Professor of Political Science 
at the University of San Diego, Published by  University of California Press, 
Berkeley, Los Angeles, USA in 1994, page 168] 

 

145. The then chief of Jamat E Islami Professor Ghulam Azam afterwards in a press 

conference in Rawalpindi proposed the government for proper arming of the people 

having belief on ideology and solidarity of Pakistan to combat the ‘miscreants’ [known 

as freedom fighters] and their supporters. [Source: The Daily Sangram 20 June 1971: 

see also, ‘Sangbadpatre Muktijudhdher birodhita : Ekattorer Ghatokder Jaban 

Julum Sharojantra Chitra( msev`c‡Î gyw³hy‡×i we‡ivaxZv: GKvË‡ii NvZK‡`i Revb Ryjyg 

loh‡š¿i wPÎ): Edited by Dulal Chandra Biswas, Bangladesh Press Institute, March 2013, 

page 200]  

 

146. Jamat E Islami with objective to support the Pakistani occupation army endorsed 

the formation of ‘peace committees’ in 1971. It would reveal from the dispatch  written 

by Sydney H. Schanberg the new Delhi correspondent of The New York Times, who 

was expelled from East Pakistan on June 30, 1971 that 

“Throughout East Pakistan the army is training new 

para-military home guards or simply arming “loyal” 

civilians, some of whom are formed into peace 

committees. Besides Biharis and other non-Bengali, 

Urdu-speaking Moslems, the recruits include the 

small minority of Bengali Moslems who have long 

supported the army—adherents of the right-wing 

religious parties such as the Moslem League and 

Jamat-e-Islami.” 
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[Source: Sydney H. Schanberg, New York Times, July 14, 1971; 
see also: Bangladesh Documents Vol. I page 414, Ministry of 
External Affairs, New Delhi]. 

 

147. Thus the Pakistan government and the occupation military setup number of 

auxiliary forces such as the Razakars, the Al-Badar, the Al-Shams, the Peace 

Committee etc, essentially to act as a team with the Pakistani occupation army in 

identifying and eliminating all those who were perceived to be pro-liberation, 

individuals belonging to minority religious groups especially the Hindus, political 

groups belonging to Awami League and Bangalee intellectuals and unarmed civilian 

population of Bangladesh, terming them ‘miscreants, ‘intruders’.  

 

148. Al-Badar was formed with the workers of Islami Chatra Sangha [ICS] the student 

wing of Jamat E Islam [JEI] and it provided support to the occupation armed forces. A 

report published in The Economist 01 July, 2010 speaks as below:  

“Bangladesh, formerly East Pakistan, became 

independent in December 1971 after a nine-month 

war against West Pakistan. The West's army had the 

support of many of East Pakistan's Islamist parties. 

They included Jamaat-e-Islami, still Bangladesh's 

largest Islamist party, which has a student wing that 

manned a pro-army paramilitary body, called Al 

Badr.” 

[Source: The Economist: 01 July  2010: see also 

http://www.economist.com/node/16485517?zid=309&ah=80dcf288b8561b012f603b9fd9577f0e] 

 

149. The vital role of jamat E Islami [JEI] in creating the Al-Badar is also reflected 

from the narrative of the book titled ‘Sunset at Midday’ [Material Exhibit-III] which 

articulates as below: 

“To face the situation Razakar Force, consisting of 

Pro-Pakistani elements was formed. This was the first 

experiment in East Pakistan, which was a successful 

experiment. Following this strategy Razakar Force 
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was being organized through out East Pakistan. This 

force was, later on Named Al-Badr and Al-Shams and 

Al-Mujahid. The workers belonging to purely Islami 

Chatra Sangha were called Al-Badar, the general 

patriotic public belonging to Jamaat-e-Islami, Muslim 

League, Nizam-e-Islami etc were called Al-Shams and 

the Urdu-speaking generally known as Bihari were 

called al-Mujahid.”  

[Source: ‘Sunset at Midday’ , Mohi Uddin Chowdhury , a leader of Peace 
committee , Noakhali district in 1971 who left Bangladesh for Pakistan in 
May 1972 [(Publisher’s note): Qirtas Publications, 1998, Karachi, Pakistan, 
paragraph two at page 97 of the book]  

 

  

150. The publisher’s note of the book also reflects that Mohiuddin Chowdhury, the 

author was a leader of a political party [Jamaat-e-Islami] and Peace Committee, 

Noakhali. He left Bangladesh and reached Pakistan in the month of May, 1972 when 

the Bangalees in Pakistan opted for Bangladesh. Thus the autobiographic recitation 

made by the author in his book portrays his active and considerable affiliation too with 

the politics of Jamat E Islami which makes the information made therein authoritative 

and dependable.   

 

151. Jamat E Islami [JEI] had played substantial role in organising and establishing its 

two wings conceivably to join the military’s efforts. Hussain Haqqani, in his book 

titled ‘Pakistan between mosque and military’ citing sources narrated that 

 

“The Jamaat-e-Islami and especially its student wing, 

the Islami Jamiat-e-Talaba [IJT], joined the military’s 

effort in May 1971 to launch two paramilitary 

counterinsurgency units. The IJT provided a large 

number of recruits………….The two special brigades 

of Islamists cadres were named Al-Shams[the sun, in 

Arabic] and Al-Badr [the moon]…………….A 

separate Razakars Directorate was 
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established……..Two separate wings called Al-Badr 

and Al-Shams were recognized. Well educated and 

properly motivated students from the schools and 

madrasas were put in Al-Badr wing, where they were 

trained to undertake “Specialized Operations, where 

the remainder were grouped together under Al-

Shams, which was responsible for the protection of 

bridges, vital points and other 

areas………….Bangladeshi scholars accused the Al-

Badr and Al-Shams militias of being fanatical. They 

allegedly acted as the Pakistan army’s death squads 

and “exterminated leading left wing professors, 

journalists, litterateurs, and even doctors.” 

[Source: Pakistan Between Mosque And Military: Hussain 
Haqqani: published by Carnegie Endowment For International 
Peace, Washington D.C, USA first published in 2005, page 79] 

 

152. Hussain Haqqani, the author of the above cited book was the former adviser to 

Pakistani Prime Ministers Ghulam Mustafa Jatoi, Nawaz Sharif and Benazir Bhutto. He 

also served as Pakistan’s ambassador to Sri Lanka from 1992 to 1993. The book is an 

authoritative and comprehensive account of the origins of the relationship between 

Islamist groups and Pakistani army. However, the above cited sourced account also 

offers a portrayal of active affiliation and alliance of Jamat E Islami with Pakistani 

army and also in establishing the Al-Badar, the death squad, in execution of common 

policy and plan.  

 

153. What had enthused Jamat E Islami, an Islamist political party to maintain 

affiliation with the army?  The sourced account made in the book titled ‘Vanguard 

Islamic Revolution: The Jama’at-i-Islami of Pakistan’ demonstrates the relation 

with the Pakistani army evidently. Seyyed Vali Reza Nasr, the author of the book, 

reproduced the sourced information as below: 
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“After a meeting with General Tikka Khan, the head 

of the army in East Pakistan, in April 1971, Ghulam 

Azam, the amir of East Pakistan [JEI], gave full 

support to the army’s action against “enemies of 

Islam”. Meanwhile, a group of Jama’at members 

went to Europe to explain Pakistan’s cause and 

defend what the army was doing in East 

Pakistan………………………In September 1971 the 

alliance between the jama’at and the army was made 

official when four members of the Jama’at-i-Islami of 

East Pakistan joined the military government of the 

province. Both sides saw gains to be made from their 

alliance.” 

[ Source: Vanguard Islamic Revolution: The Jama’at-i-Islami of 
Pakistan : Seyyed Vali Reza Nasr (Assistan Professor of Political 
Science at the University of San Diego, Published by  University of 
California Press, Berkeley, Los Angeles, USA in 1994, page 169]   

 

154. Who was General Tikka Khan? Notoriety of his butchery in 1971 in the territory 

of Bangladesh was in fact directed against the entire mankind and had shocked the 

global conscious. In his book titled ‘Pakistan  between  mosque and military’ 

Hussain Haqqani narrates that ‘the commander of Pakistan’s forces in East Pakistan, 

General Tikka Khan, was soon nicknamed “Buthcer of Bengal” in the international 

media…………..’ Hussain Haqqani quoting Lt. Gen. Niazi further narrates that 

“Lieutenant General A.A.K Niazi, who took over command from 

Tikka Khan in April 1971, described the initial operation: 

‘On the night between 25/26 March 1971, general Tikka 

Khan struck. Peaceful night was turned into a time of 

wailing, crying, and burning. General Tikka let loose 

everything at his disposal as if raiding an enemy, not 

dealing with his own misguided and misled people. The 

military action was a display of stark cruelty more 

merciless than the massacres at Bukhara and Baghdad 

by Chengiz Khan and Halaku Khan……….General 
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Tikka……..resorted to the killing of civilians and a 

scorched earth policy. His orders to his troops were: “I 

want the land and not the people……..” Major General 

Rao Farman had written in his table diary, “Green land 

of East Pakistan will be painted red.” It was painted red 

by Bengali blood.” 

[Source: Pakistan Between Mosque And Military: Hussain Haqqani: 
published by Carnegie Endowment For International Peace, Washington 
D.C, USA first published in 2005, page 79] 

 

155. Thus we see that Jamat E Islami [JEI] deliberately and knowing the butchery of 

Pakistani army and their intent approached to the Pakistani army and its  General Tikka 

Khan [Butcher of Bengal who wanted the land and not the people] declaring their 

support to the army’s action against “enemies of Islam’ , ‘miscreants’ and their 

supporters. 

 

156. The Fortnightly Secret Report on the situation in East Pakistan for the first half 

of October 1971 demonstrates that even the Pakistan Democratic Party [PDP] was 

aware of the atrocities committed by Razakars and Jamat E Islami workers. Paragraph 

2 of the report says 
 

“An extended meeting (50) of the Executive 

Committee of East Pakistan Regional PDP was held 

on 3.10.71 at Dacca residence of Mr. Nurul Amin with 

himself in the chair. The meeting discussed the 

present political situation and deteriorating economic 

condition of the country and favoured participation in 

the causing bye-elections. Some of the speakers 

mentioned about atrocities committed by the enemies 

as well as by the Jamaat-e-islami workers and 

Razakars on innocent people in the rural areas 

…………..” 
[Source: Fortnightly Secret Report on the situation in East 
Pakistan for the first half of October 1971: Government of East 
Pakistan, Home(Political) Department: No. 686(172)-Poll/S(1)] 
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157. Razakars, an auxiliary force was formed to collaborate the Pakistani occupation 

army in liquidating the Bengali nation. But what fueled Jamat E Islami, a political party 

to act and approve such atrocious activities? Why it preferred to brand the pro-

liberation Bengali people as their ‘enemies’ and ‘miscreants’? However, the above 

information narrated in the report unmistakably reflects that Jamat E Islami’s workers 

and Razakars were affianced in committing atrocities on innocent people of which  

even a like minded pro-Pakistan political party PDP was also aware and critic. 

 

158. Razakar force was formed in May 1971 with the aim of resisting the ‘miscreants’ 

and to wipe out the ‘anti state elements’ with the aid of army [Source: ‘The Daily 

Dainik Pakistan’, 16 May 1971]. Peace Committees were also formed with the 

identical plan. Ghulam Azam the then Amir of Jamat E Islami and member of Central 

Peace Committee almost since the beginning of war of liberation started appealing the 

Pakistan government for arming the people who believed in solidarity of Pakistan and 

to combat the ‘miscreants’ [Source: The Daily Sangram, 21 June 1971, Press 

conference of Ghulam Azam; see also The daily Sangram 20 June 1971].   

159. Therefore, it is now history based on old authoritative documents that chiefly it 

was Jamat E Islami (JEI) that played substantial role in formation of Al-Badar, 

Razakar, Al-Shams and Peace Committees and of course not with intent to guard the 

civilians and their property. Rather , it is undisputed history too that those para-militia 

forces actively collaborated the occupation armed forces to the accomplishment of their 

barbaric atrocities directed against the unarmed Bengali civilians in the territory of 

Bangladesh in 1971.   

 

160. Actions carried out in concert with its local collaborator militias, Razakar, Al-

Badar and Jamat E Islami (JEI) and other elements of religion based pro-Pakistan 

political parties were intended to stamp out  Bangalee’s national liberation movement 

and to mash the national feelings and aspirations of the Bangalee nation. Predominantly 

the Al-Badar force had acted as an ‘action section’ of Jamat E Islami [JEI]. This was 

the core makeup of Al-Badar. Fox Butterfield wrote in the New York Times- 

January 3, 1972 that 
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“Al Badar is believed to have been the action section 

of Jamat-e-Islami, carefully organised after the 

Pakistani crackdown last March” 

[Source: Bangladesh Documents Vol. II page 577, Ministry of 
External Affairs, New Delhi]. 

 

161. Mr. John Stonehouse, British Labour M.P told to PTI in an interview in New 

Delhi on 20 December 1971  as to who were responsible for organising the murders of 

large number of intellectuals in Dacca, although he declined to name the officers 

responsible for the murders. Mr. John Stonehouse however told that  

 

“…..during his visit to Dacca yesterday (December 

19), he got the names of these Pakistani army officers 

who organised the murders, and members of ‘Al 

Badar’, an extremist Muslim group, who carried out 

these heinous crimes just before the surrender of 

Pakistani forces in Dacca.”  

[Source: The Hindustan Times, New Delhi, 21 December, 1971: 
published in Bangladesh Documents, Volume II, Ministry of 
External Affairs, New Delhi, page 572] 

 

162. The report titled ‘Butchery By Al-Badar’ published in PATRIOT, New Delhi, 

23 December 1971 also demonstrates an appalling depiction of the role of Jamat E 

Islam[JEI] and its ‘armed wing’ Al-Badar that perpetrated the murder of leading 

intellectuals, the best sons of our soil. The report speaks that 

“When the Pakistanis were overpowered, they left the 

killing to the fascist ‘Al Badar’, the armed wing of the 

Jamat-e-Islami. This fascist body has already 

butchered about 200 leading intellectuals, doctors, 

professors and scientists, including such eminent men 

like Sahidulla Kaiser and Munir Chowdhury.” 

[Source: PATRIOT, New Delhi, 23 December, 1971: see also, 
Bangladesh Documents, Volume II, Ministry of External Affairs, 
New Delhi, page 573] 
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163. Al-Badar was made up of militants from the student wing of Jamat E Islami [JEI]. 

History accuses this group [force] of working like ‘death squad’---killing, looting and 

disgracing Bengalis whom they accused of being ‘anti-Islam’. Thus the brutality of 

their contribution, as found, to the perpetration of systematic atrocities indeed was no 

lesser than that of the Pakistan occupation army. Jamat E Islami, as it is found, acted as 

the think tank and colluded as key architect of the crimes against humanity committed, 

in territory of Bangladesh in 1971, in violation of customary international law.  
 

 

164. Jamat E Islami was thus indulged in indiscriminate massacre of  their political 

opponents belonging to Bengali nation, in the name of liquidating ‘miscreants’, 

‘infiltrators’  for which they were using Razakars, Al-Badar comprising with the 

workers of Islami Chatra Sangha [ICS], its student wing. Incontrovertibly the way to 

self-determination for the Bangalee nation was arduous, swabbed with mammoth 

blood, struggles and sacrifices. Due to widespread and whole sale  terror reigned over 

the Bangladesh by the Pakistani occupation armed force and its para militia forces Al-

Badar, Razakar, Al-Shams  and Peace Committee, over nine million of Bengali 

civilians had to take refuge in India.  

 

165. In a press conference in Rawalpindi, Pakistan professor Ghulam Azam, the then 

Amir of Jamat E Islami proposed for proper arming of ‘patriotic elements’ to combat 

the ‘miscreants’ [Source: The Daily Sangram, 21 June 1971]. Any such ‘proposal’ 

made by a party chief of course reflects party’s stand and ideology. Such proposal’s 

objective was indubitably  to make the antagonistic and ghastly criminal actions of Al-

Badar, Razakar and other forces toughened to combat the pro-liberation Bengali 

civilians , ‘miscreants’ [freedom fighters and their local adherents] . Even in the early 

part of November 1971 such proposal on part of Jamat E Islami was again ensued. 

From a report published in Pakistan Times, Lahore November 28, 1971 it is found that  

 

“Professor Ghulam Azam, Amir, Jamaat-e-Islami, 

East Pakistan, has made three proposals (November 

27) to meet the present situation in the country—

striking India from West Pakistan, proper arming of 
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patriotic elements in East Pakistan and full trust in 

genuine elements of that Wing.” 

[ Source: Pakistan Times, Lahore, 28 November 1971 : see 
also Bangladesh Documents, Volume II, Ministry of External 
Affairs, New Delhi, page 141] 

 

166. The narrative of the book titled ‘Muktijudhdhe Dhaka 

1971’demonstartes encouragement and substantial contribution of Jamat E 

Islami in scheming and coordinating the training of the Al-Badar and Razakars 

the ‘armed cadres’. The relevant narration is as below: 

ÒAvje`iiv wQj †gav m¤úbœ mk¯¿ ivR‰bwZK K¨vWvi| Bmjvgx QvÎ 

ms‡Ni †bZ…e„›` G evwnbx MVb K‡i Ges †K› ª̀xqfv‡e Rvgvqv‡Z Bmjvgxi 

wbqš¿‡b G evwnbx cwiPvwjZ nq| 17 †m‡Þ¤̂i c~e© cvwK¯Ívb Rvgvqv‡Z 

Bmjvgxi Avgxi †Mvjvg AvRg †gvn¤§v`cyi wdwRK¨vj †Uªwbs K‡j‡R 

Aew¯’Z Gi †nW‡KvqvU©vi I cÖwk¶Y †K› ª̀ cwi`k©b K‡ib| 

[Source: Muktijudhdhe Dhaka 1971: edited by Mohit Ul 
Alam, Abu Md. Delowar Hossain, Bangladesh Asiatic Society , 
page 284 : Prosecution Documents Volume 03 page 631]  

 

167. Mr. Williams A. Boe the then Secretary General of the Norwegian Refugee 

Council who flew in Calcutta from Delhi, told newsman at Dum Dum airport on 10 

October 1971 that “the influx of over nine million evacuees into India could be said to 

be ‘the biggest tragedy since World War II.’ [Source: Bangladesh Documents Vol. II 

page 200, Ministry of External Affairs, New Delhi]. It demonstrates the extent of 

reigning terror through out the country by the Pakistani occupation army with the aid of 

its para militia forces Al-Badar, Razakars, the creation of jamat E Islami. In the 

present-day world history, conceivably no nation paid as extremely as the Bangalee 

nation did for its self-determination.  

 

168. Jamat E Islami [JEI] cannot be relieved from the accountability of unspeakable 

mayhem and murders committed by the Al-Badar which was created by it and had 

acted as its ‘action section’, ‘fascist body’ and ‘armed wing’ in 1971. On cumulative 

evaluation of above material facts revealed from authoritative old reports and books 
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depicts an inescapable aggressive and culpable  profile principally of Jamat E Islami 

which was fully cognizant about the criminal activities of Al-Badar, Razakars, Al-

Shams, Peace committees actuated in the name of providing aid to Pakistani occupation 

army and to preserve Pakistan. Right to preserve Pakistan did not give license to Jamat 

E Islami to contribute, encourage and approve the accomplishment of unspeakable 

atrocities directed against civilian population by reigning terror in the territory of 

Bangladesh, by creating Al-Badar, Razakar, Al-Shams and Peace committees.   

 

169. Jamat E Islami [JEI] rather could have played a role in preventing the 

commission of atrocities by exercising its control over their creation Al-Badar, 

Razakars, Al-Shams, Peace Committee. But instead of doing it , as an ‘organisation, 

Jamat E Islam [JEI] evidently appears to have substantially and consciously contributed 

especially to Al-Badar, its ‘fascist armed wing’ in carrying out dreadful criminal 

activities, in violation of customary international law, in 1971 during the war of 

liberation of Bangladesh.  

 

170. The above discussion based on old reports and narrative of authoritative 

books incontrovertibly suggests that Jamat E Islami [JEI] had allowed their 

creation Al-Badar and Razakars to operate an assembly line of incalculable 

atrocities in the territory of Bangladesh in 1971. The nation will be failing to 

acknowledge the sacrifices of millions of people who laid their lives and honour 

for the cause of our heard earned independence if  individuals like the present 

accused are not brought to book for their notorious role and active contribution 

and endorsement for committing the systematic atrocities  in 1971, in the 

territory of Bangladesh. 

 

XXI. Accountability of the Accused as Superior of the perpetrators under 
the doctrine of Civilian Superior Responsibility.  
 

171. It is now settled that the doctrine of superior responsibility extends to civilian 

superiors only to the extent that they exercise a degree of control over their 

subordinates [the principal perpetrators] which is similar to that of military 
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commanders. It cannot be expected that civilian superiors will have disciplinary power 

over their sub-ordinates equivalent to that of military superiors in an analogous 

command position. Even no formal letter or document is needed to show the status of 

‘superior’.  

 

172. It is found proved that the criminal acts alleged were carried out either at any of 

two Al-Badar camps or by the members of the camps or at Ahammadnagar army camp 

with the aid of Al-Badars. In the case in hand, the conducts, acts, behaviour, activities 

and significant attachment of the accused Muhammad Kamaruzzaman to the camps of 

Al-Badar sufficiently establish that the accused had such a level of authority  and 

control over the members of Al-Badar , the para militia force which was believed to be 

the ‘action section’ of  pro-Pakistan political party Jamat E Islami and by dint of such 

authority and ability to control he was in position to prevent Al-Badar members from 

committing the horrific criminal acts proved. But instead of doing it he rather 

encouraged, motivated, advised, planned, influenced, instigated and provided 

substantial moral support and approval for effecting the actual perpetration of crimes by 

his co-members of Al-Badar force. We are convinced to deduce that the accused has 

also incurred criminal liability under the ‘theory of civilian superior responsibility’ 

which is covered by section 4(2) of the Act of 1973 and it may legitimately be taken 

into account as an ‘aggravating factor’, for the purpose of determining the degree of 

accused’s culpability and awarding sentence.   

 

173. However, it is not appropriate to convict under both sections 4(1) and 4(2) of the 

Act of 1973. Where under both sections 4(1) and 4(2) responsibility are found to have 

been incurred under the same charge framed, and where the legal requirements 

pertaining to both of these heads of responsibility are met, it would be appropriate to 

enter a conviction on the basis of section 4(1) only, and consider the accused’s superior 

position as an aggravating factor in sentencing only.  

XXII. Conclusion 

 

174. We are convinced from the evidence, oral and documentary, led by the 

prosecution and the sourced documents that the accused, at the relevant time had acted 
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as an atrocious and potential leader of Al-Badar to the actual accomplishment of the 

crimes charged and beyond. Accused's conscious and culpable conduct---antecedent, 

contemporaneous and subsequent, as have been found---all point to his guilt and are 

well consistent with his 'complicity' and 'participation' in the commission of the crimes 

proved. As a result, we conclude that the accused Muhammad Kamaruzzaman had 

‘complicity’ to the commission of the offences in relation to charge nos. 1, 2, 3, 4 and 7 

for which he has been charged in the capacity of a potential leader and chief organiser 

of Al-Badar which was truly an ‘action section’ of jamat E Islami[JEI].  
 
 

175. According to section 4(1) of the Act of 1973 the accused Muhammad 

Kamaruzzaman, being equally responsible, has incurred individual criminal liability for 

the commission of crimes proved. It also stands proved that the accused, by his acts and 

conduct, also incurs superior responsibility under section 4(2) of the Act of 1973 for the 

same set of facts described in the charges proved [charge nos. 1,2,3,4 and 7]. However, 

we refrain from convicting him cumulatively for both mode of liability, excepting 

taking it into account as an aggravating factor. Accordingly, the accused is held 

criminally responsible under section 4(1) of the Act of 1973 for the commission of 

crimes proved as listed in charge nos. 1,2,3,4 and 7. 
 

 

176. The offences for which the accused Muhammad Kamaruzzaman has been found 

responsible are the part of such atrocities committed in context of the war of liberation 

1971 in the territory of Bangladesh, in collaboration with anti-liberation and 

antagonistic political organisations namely Jamat E Islami, Muslim League, Nejam E 

Islami, group of pro-Pakistan people and the Pakistani occupation army with objective 

to annihilate the Bengali nation by resisting in achieving its independence. 
 

 

177. Therefore, bearing it in mind the Tribunal notes that no guilty man should be 

allowed to go unpunished, merely for any faint doubt, particularly in a case involving 

prosecution of crimes against humanity committed in 1971 in violation of customary 

international law during the War of Liberation.  Because, wrong acquittal, merely for 

any faint or unreasonable doubt, has its chain reactions, the law breakers would 

continue to break the law with impunity.  
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XXIII. VERDICT ON CONVICTION 

 
 

178. For the reasons set out in this Judgement and having considered all evidence and 

arguments, the Tribunal unanimously finds the accused Muhammad 

Kamaruzzaman  
 

Charge No.1: GUILTY of the offence of ‘complicity’ to commit 

murder as ‘crime against humanity’ as specified in section 3(2)(a)(h) 

of the Act of 1973 and he be convicted and sentenced under section 

20(2) of the said Act.   

 

Charge No.2: GUILTY of the offence of ‘complicity’ to commit 

‘other inhuman acts’ as ‘crime against humanity’ as specified in 

section 3(2)(a)(h) of the Act of 1973 and he be convicted and 

sentenced under section 20(2) of the said  Act.   

  

Charge No.3: GUILTY of the offence of ‘complicity’ to commit 

murders as ‘crimes against humanity’ as specified in section 

3(2)(a)(h) of the Act of 1973 and he be convicted and sentenced 

under section 20(2) of the said Act.   

 

Charge No.4: GUILTY of offence of ‘complicity’ to commit murder 

as ‘crimes against humanity’ as specified in section 3(2)(a)(h) of the 

Act of 1973 he be convicted and sentenced under section 20(2) of the 

said Act.   

 

Charge No.5: NOT GUILTY of the offence of murders as ‘crimes 

against humanity’ as specified in section 3(2)(a) of the Act of 1973 

and he be acquitted thereof accordingly.   
 

Charge No.6: NOT GUILTY of offence of murder as ‘crimes against 

humanity’as specified in section 3(2)(a) of the Act 1973 he be 

acquitted thereof accordingly.   
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Charge No.7: GUILTY of offence of ‘complicity’ to commit murder 

as ‘crimes against humanity’ as specified in section 3(2)(a)(h) of the 

Act of 1973 and he be convicted and sentenced under section 20(2) of 

the said Act 
 

XXIV. VERDICT ON SENTENCE 

179. Mr. Syed Haider Ali, the learned Prosecutor submitted that accused Muhammad 

Kamaruzzaman should face the highest sentence, being a sentence of death, as he is 

proved to have participated to the commission of barbaric criminal acts with fanaticism 

and sadism. Accused’s superior position together with the intrinsic gravity and extent 

and pattern of criminal acts constituting the offence of crimes against humanity 

deserves to be considered as an ‘aggravating factor’ in awarding the highest sentence. 

For only such sentence would be just and appropriate to punish, deter those crimes at a 

level that corresponds to their overall magnitude and reflect the extent of the suffering 

inflicted upon the millions of victims. 

 
 

180. In the case in hand, considering the charges proved and facts relevant thereto  we 

take  some factors into account  as the key requirement of aggravating circumstances  

for the purpose of sentence to be imposed and these are  (i) the position of the accused, 

that is, his position of leadership, his level of influence and control in the context of his 

affiliation with the Al-Badar camp (ii) the accused’s role as fellow perpetrator, and the 

enthusiastic participation of a superior in the criminal acts of subordinates (iii) the 

violent, and humiliating nature of the acts and the vulnerability of the victims. 

 

181. As a cursory review of the history of punishment reveals that the forms of 

punishment reflect norms and values and aspirations of a particular society at a given 

time. Distressed victims may legitimately insist appropriate and highest sentence while 

the defence may demand acquittal, in a criminal trial. But either of such demands is 

never considered as a catalyst in deciding the sentence to be inflicted upon the person 

found guilty of a criminal charge, in a court of law. Undeniably, the punishment must 

reflect both the calls for justice from the persons who have directly or indirectly been 

victims and sufferers of the crimes, as well as respond to the call from the nation as a 
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whole to end impunity for massive human rights violations and crimes committed 

during the war of liberation 1971. 

 

182. There may be a well-built potential for people’s perceptions, to exert strain on 

judicial decision-making where international crimes are concerned. This phenomenon 

needs to be addressed with a measure of caution, with compassion for the emotions 

involved but with due respect for the letter of the law, in order to ensure the legitimacy 

of the decisions. Therefore, in determining the gravity of the crimes, the Tribunal solely 

respects to the legal nature of the offences committed, their scale, the role of the 

accused played in their commission, and the shock sustained by the victims and their 

families together with the preamble of the Act of 1973.  

 

183. The preamble of the Act of 1973 unequivocally demonstrates that this piece of 

legislation was enacted for the detention, prosecution and punishment of persons for 

genocide, crimes against humanity, war crimes and other crimes under international 

law. Thus the accused has been arraigned not for committing any isolated offence as 

codified in normal penal law and as such the charge brought under the Act of 1973 

itself portrays magnitude, gravity and diabolical nature of the crime and in the event of 

success of prosecution in proving the charge the accused must and must deserve just 

and highest punishment.   

 

184. At the same time a sentence must always reflect the inherent level of gravity of a 

crime which requires consideration of the particular circumstances of the cases, as well 

as the form and degree of the participation of the accused in the crime. Active abuse of 

a position of authority, which would presumably include participation in the crimes of 

subordinates, can aggravate liability arising from superior authority. The conduct of the 

accused in the exercise of his superior authority could be seen as an aggravating 

circumstance. In the case in hand, we deem it just and appropriate to pen our finding 

that the accused was a perpetrator in white gloves who deserves the highest penalty. 

 

185. We have taken due notice of the intrinsic magnitude of the offence of murders as 

‘crimes against humanity’ being offences which are predominantly shocking to the 
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conscience of mankind. We have also carefully considered the mode of participation of 

the accused to the commission of crimes proved and the proportionate to the gravity 

of offences. 

 

186. The fierceness of the event of the attack [as listed in charge no.3: Sohagpur 

massacre] was launched in such grotesque and revolting manner in which the helpless 

victims, the unarmed hundred of civilians could not save their lives and honour is 

indicative of the fact that the act of massacre and devastation of human honour was 

diabolic and detrimental to basic humanness. The accused by his acts and conducts 

participated to the perpetration of such horrendous attack that resulted in murder of 

hundreds of unarmed civilians constituting the offence of crimes against humanity. 

Undeniably the act of indiscriminate sexual invasion committed on women, in 

conjunction of the event of mass killing at Sohagpur village, shocks the conscience of 

humankind and aggravates the pattern of the criminal acts and liability of the accused 

as well. Since the event the victims have been living carrying colossal and unspeakable 

trauma they sustained. Three rape victims who also lost their husband at the event of 

mass killing standing on dock narrated the trauma and demanded justice for causing 

extreme dishonour and sexual invasion to them. Letters of law cannot remain non 

responsive to the rape victims. If this act forming systematic attack directed against 

civilian population causing mass killings and widespread rape and creating reign of 

terror is not repellent or dastardly, it is beyond comprehension as to what other act can 

be so. Additionally, mode of participation of the accused in committing the crimes as 

listed in charge nos. 3 and 4 together with his superior position increases accused’s 

culpability which deserves to be taken into account as ‘aggravating factor’.  

 

187. In view of the facts together with the context we are of the unanimous view that 

there would be failure of justice in case ‘highest sentence’ is not awarded for the 

crimes, considering the mode and degree of complicity of the accused, as listed in 

charge nos. 3 and 4 as the same indubitably falls within the kind of such gravest 

crimes which tremble the collective conscience of mankind. 
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188. Keeping the factors as conversed above in mind we are of agreed view that 

justice would be met if for the crimes as listed in charge nos. 3 and 4 the 

accused Muhammad Kamaruzzaman who has been found guilty beyond 

reasonable doubt is condemned to a ‘single sentence of death’; for the crimes as 

listed in charge nos. 1 and 7 to the single sentence of ‘imprisonment for life’ 

and for the crimes as listed in charge no. 2 to the sentence of ‘imprisonment 

for ten(10) years’ under section 20(2) of the Act of 1973.  Accordingly, we do 

hereby render the following ORDER on SENTENCE. 

 

Hence, it is  

ORDERED 
That the accused Muhammad Kamaruzzaman son of late Insan Ali Sarker of 

village-Mudipara Police Station- Sherpur Sadar District- Sherpur at present 

House No. 105, Road No. 4, Block No. F, Section-11, Journalists residential 

Area, Police Station Pallabi, Dhaka Metropolitan Police,[DMP],  Dhaka found 

guilty of the offences of ‘crimes against humanity’ enumerated in section 

3(2) of the International Crimes (Tribunals) Act, 1973 as listed in charge 

no.s 1, 2, 3, 4 and 7 and he be convicted and condemned to a ‘single sentence 

of death’ for the crimes as listed in charge nos. 3 and 4 and he be hanged by 

the neck till he is dead under section 20(2) of the International Crimes 

(Tribunals) Act, 1973. 

  

The accused Muhammad Kamaruzzaman also be convicted and condemned to a 

single sentence of ‘imprisonment for life’ for the crimes as listed in  charge 

nos. 1 and 7 and to the sentence of ‘imprisonment for ten(10) years’ for the 

crimes as listed in charge no. 2 under section 20(2) of the Act of 1973.   
 

 

However, as the convict Muhammad Kamaruzzaman is ‘sentenced to death’, 

the sentence of ‘imprisonment for life’ and the sentence of ‘imprisonment for 
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ten(10) years’ will naturally get merged into the ‘sentence of death’. This 

sentence shall be carried out under section 20(3) of the Act of 1973. 

 

Accused Muhammad Kamaruzzaman is found not guilty of offences as listed in 

charge nos. 5 and 6 and thus he be acquitted thereof.  

 

The sentence awarded shall commence from the date of this judgment as 

required under Rule 46(2) of the Rules of Procedure, 2012(ROP) of the 

Tribunal-2(ICT-2) and the convict be sent to the prison with a conviction 

warrant accordingly. 
 

Let copy of the judgment be sent to the District Magistrate, Dhaka for 

information and causing necessary action. 
 

Let certified copy of the judgment also be furnished to the prosecution and the 

accused at once.  
 

 

Justice Obaidul Hassan, Chairman 

 

Justice Md. Mozibur Rahman Miah, Member 

 

Judge Md. Shahinur Islam, Member 

 
 

 

 
 

 
 


